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International Organisations
asInternational Legal

Actors
2.1 PRELIMINARY REMARKS

A few preliminary remarks are in order.
In a general vein, the caveat in the
previous chapter must be recalled: the
voluntarist ~ premises  of  current
international law are at times somewhat
overdrawn for reasons of clarity and
analytical stability.

First, references to the ‘closed’
character of states are made with the
obvious  qualification  that  the
impermeability of the state’s legal order
has diminished since World War Two,
notably  through  the individual
becoming an addressee of international
legal norms. That topic lies outside the
scope of the following chapters and will
not be addressed. At the same time this
book to some extent positions itself in
the debate, as it proceeds from the view
that, while states are ‘opening up’ more
and more, in a positivist perspective this
happens on their own accord — by
assuming treaty-based obligations, by
(unwittingly)  participating in  the
process of formation of customary law,
or even by becoming bound to higher
norms imposed by the international
community — a community of which
states are perceived as the ultimate
building blocks.

MexkayHapoaHble OpraHu3anuu
KaK Cy0ObeKTbl MesKTYHAPOIHOI0

npaBa
2.1 TIPEABAPUTEJIBHbBIE

3AMEYAHUA
HeoOxonumo clenaTb  HECKOJBKO
MpeABaAPUTENBHBIX 3aMEYaHU . B
oOmieM,  cleayeTr  HAlOMHUTh O
NPEeIOCTEPEIKEHUH,  KOTOpOoe  ObLIO
CAEIaHO B IIpeAbIAyLIEH  IJIaBe:
BOJIFOHTAPUCTCKUE MPEANOCHUIKI

COBPEMEHHOT'0 MEXXIYHApOJHOTO IIpaBa
WHOTJIa HECKOJIbKO TPEYBEIUYCHBI I10
COO0paxKeHUsAM SICHOCTH u
AHAJTUTUYECKON CTaOMJILHOCTH.

Bo-niepBbIX, CCBUIKM Ha "3aKpbITHIA"
XapakTep TOCYAapCTB  CIENaHbl C
OYEBUJIHOW OrOBOPKOM O TOM, 4YTO
HEMPOHUIIAEMOCTh TPABOBOTO MOpPsIKa
rocyJapcTBa  yMEHBIIWJIACh  IOCJE
Bropoit MHUpOBOM BOWMHBI, B YaCTHOCTH,
Omarogapss ~ TOMY, 4YTO  YEJOBEK
CTAHOBUTCS azpecaToM
MEKIyHApOJHBIX MPAaBOBBIX HOPM. JTa
TEMa BBIXOAUT 32 PaMKH CIIEIYIOLIUX
IJIaB U paccMaTpuBaThecs He OyaeT. B 1o
K€ BpeMs JJaHHAas KHUTra B HEKOTOPOU
CTENEHH TO3ULHOHUPYET ce0sd Kak
JTUCKYCCHOHHYIO, TIOCKOJIBKY HMCXOJUT
U3 TOro, 4YTO, XOTA TOCyAapcTBa
"OTKpBIBAIOTCA" BCE OOJbIIE U OOJIBIIIE.
C NO3UTUBUCTCKOW TOYKH 3PEHHS 3TO
MIPOUCXOJIUT 1O WX COOCTBEHHOH BOJIE —
nyTeM NPUHATHUS 00513aTENbCTB,
OCHOBaHHBIX Ha JIOTOBOpaX, MyTeM
(HEBOJILHOTO) y4acTHsi B Mpolecce
dbopmupoBaHuss OOBIYHOTO TIpaBa WU
Jaxe IyTeM TMpUBSI3KH K  OoJee
BBICOKUM HOpMaM, HaBsI3aHHBIM
MEKTYHAPOIHBIM COOOIIECTBOM -




Even though such a process may lead to
a centralized legal order where in
practice the voluntarism principle has
withdrawn from sight (as for example in
Western-style democratic states), in the
formal framework this is essentially
different from the top-down dynamic
which lawyers resort to — as will be
clear from the following chapters —
when international organizations are
brought under the rule of international
law.

Second, a legal feature is, according to
the contemporary majority view, not a
natural phenomenon. Therefore, apart
from the fact that it cannotbe detached
from its relationship with other elements
in the same system, in a sense it also
does not exist outside its social and
doctrinal contexts. For the purposes of
this chapter, however, legal features are
presented as much as possible as
isolated traits.

Third, the outline given in sections 2.2
and 2.3 aims to delimit the object of
study as well as, to some extent, to set
out its theoretical premises. It is
therefore fair to recall that like any other
this description is based on a choice.
However, it is submitted that the
characteristics listed in this chapter

COO0O0IIEeCTBOM, B KOTOPOM TOCYAapCTBa
BOCIIPHHMMAIOTCS ~ KaK  OCHOBHBIE
CTPOUTEIIbHBIE OJIOKHU.

HecmoTpss Ha TO, YTO TakOM MPOLECC
MO>KET TIPUBECTHU K IIEHTPATU30BAHHOMY
NpaBOMOPSAKY, T/A€ Ha  MPaKTHKE
NPUHIUT BOJIOHTapHU3Ma UCYE3 U3 MO
3pCHHS (kaxk, HarpuMmep, B
JI€MOKPAaTHIECKHIX rocyapcTBax
3amajgHoro ooOpasua). B dopmanbHbIX
paMKax 3TO CYIIECTBEHHO OTIMYAETCA
OT JUHAMHKHU CBEPXYy BHH3, K KOTOPOH
NpUOETaT IOPUCTHI - KaK OyAeT SICHO

n3 CICOYIOIMUX T'J1aB - Koraga
MCIKAYHAPOIAHBIC OpraHu3anmun
INOJYHUHAKOTCA HOpMaMm

MEXAYHApOIHOTO IpaBa.

Bo-BTOpHBIX, MpaBoBasi 0COOEHHOCTb, IO
MHEHHIO COBPEMEHHOT0 OOJBIITUHCTBA
HCCIIeIoBaTeIIeH, HE SIBIISIETCS
€CTECTBEHHBIM  siBIeHHEM. [loaTOoMmMy,
MIOMUMO TOT0 (paKTa, 9TO OHA HE MOXKET
OBITH OTAEJIEHA OT €€ B3aMMOCBSI3H C
JPYTUMU JIEMEHTaMU TOM K€ CUCTEMBI,
B HEKOTOPOM CMBICIIE OHa TaKXe He
CYIIECTBYET BHE €€ COLMAJIbHBIX U
JOKTPUHAIBHBIX KOHTEKCTOB. (OaHAKO
JUTA LIeJIEN TaHHOW TJ1aBbl FOPUIUYECCKUE
MPU3HAKK TPEJCTABICHBI, HACKOJIBKO
3TO BO3MOXHO, B BUJI€ U30JIMPOBAHHBIX
MIPU3HAKOB.

B-TpeTbux, cxema, mpuBEACHHAs B
pasgenax 2.2 u 2.3, HampaBlieHa Ha
ompeseneHne o0beKTa UCCIeIOBaHUS, a
TaKXke, B HEKOTOPOM CTENEHH, Ha
W3JI0)KEHUE ero TEOPETUUYECKUX
npeanocsuiok. I[losTomy crnpaBesiInBo
HAIIOMHUTb, YTO, KaK M JIIO0O0OE ApYroe,
ATO OIKMCAaHHE OCHOBAaHO Ha BBIOOPE.




comprise the core of organization’s
legal identity in general international
law.

Fourth, this study proceeds from the
perspective of general international law,
not international institutional law. The
institutional variety among international
organizations IS taken into
consideration only insofar as general
international  law  attaches  legal
consequences to it. This clearly proceeds
from the idea that there is a distinction
between these two branches of the law —
related in turn to the assumption that the
institutional law of an organization
constitutes a separate legal order. This
iIs by no means a bold proposition, but
one which is worth bearing in mind
since it also implies an ‘internal’ (from
within the organization) and ‘external’
(from  general international law)
perspective.

Finally, as the analysis in this book aims
to operate within the positivist
paradigm, it takes a black and white
approach. It therefore does not do
justice to the continuum of institutional
forms, nor to the fluency of rule-making
and norm-setting processes, nor to the
blurring of external and internal
operation of organizations.

OngHako MOXKHO  YTBEpP)KIATh, 4TO
XapakTEPUCTUKH, [EPEUHUCICHHBIE B
OTOM  TIJlaBe, COCTABJISAKOT  OCHOBY
IPaBOBOW HJIEHTUYHOCTU OpPraHU3aLUN

B 00I1IEM MEXTyHapOIHOM IpaBe.

B-ueTBepThIX, HAHHOE UCCIEIOBAHUE
IPOBOAUTCS € TOYKH 3pEHHUs OOIIero

MEXTYHAPOTHOTO npasa, a  He
MEXTYHAPOTHOTO

WHCTUTYIIMOHATBLHOTO npaga.
WHCTUTYIIMOHATIEHOE pa3zHooOpazue
MEXTYHAPOTHBIX OpraHu3aIui
NPUHUMACTCS BO BHHMaHHUE TOJBKO B
TOH Mmepe, B KakoM oOriee

MEXIyHApOJHOE TMPaBO TMPHIACT EMY
IOPUINYECKUE TIOCIIEACTBUSA. DTO SIBHO
UCXOJIUT U3 HUJEU O TOM, UYTO MEXIY
3TUMH  JBYMS  OTpaciiiMH  TpaBa
CYILIECTBYET pa3jiHuue, CBSI3aHHOE, B
CBOIO OYEpellb, C MPEINOJIOKEHUEM O
TOM, 4YTO WHCTUTYIMOHAJIBHOE IPaBO
OpraHu3allud  TpeJCTaBiIsieT  coOoM
OT/C/BHBIN MPABOBOM MOPSAOK. DTO HU
B KOEM  ciy4yae  He cMmenoe
PEeasio’KeHne, HO €ro CTOUT HUMETh B
BU]TY, MIOCKOJIBKY OHO TaKKe
MoJIpa3yMeBacT "BHYTpPEHHIOIO"
(M3HYTpHU OpraHu3aluu) U "BHEIIHIOK"
(c TOYKHU 3peHus oO1ero
MEKyHApOHOTO MpaBa) MEePCIeKTUBY.

HakoHen, NOCKOJIbKY aHaJIu3 B 3TOH
KHATE HampaBJI€H Ha TO, YTOOBI
JICICTBOBATh B paMKaxX IMO3UTHBUCTCKOU
MapajurMbl, B HEM HCIHOJIB3YETCS
yepHo-0enbiii moaxoAa. [ToaTtomy 310 HE

COOTBETCTBYET KOHTUHYYMY
WHCTUTYLMOHAJIBHBIX bopm, HU
IJIABHOCTHU IIPOLIECCOB
HOPMOTBOpPYECTBA, HHU  Pa3MBITOCTH

BHEIIIHEW W BHYTPEHHEH NESATEIbHOCTH
OpraHu3aIuu.




2.2 FORMAL ASPECTS

A specific definition may have limited
usefulness for gaining ‘a systemic or
contextual understanding’ of
international organizations. This said, a
brief look at the familiar listings of
definitional properties seems useful in
several respects. It serves to identify the
object of study and to increase
analytical and conceptual clarity in its
treatment. Such a definition may also
contribute to an understanding of the
legal nature of international
organizations, all the more so because it
is clearly tied in with doctrinal
perspectives (addressed in Chapters 3
and 4) on organizations.

The claim that a definition could say

anything about the ‘nature’ of
organizations IS problematic,
considering their acknowledged

conventional nature as creatures of law.
Still, the practice of addressing legal
constructs as objective social
phenomena leaves room for both the
nominal and the explanatory (or
ontological) type of definition. The
Institutional autonomy of organizations,
which figures in all definitions of
‘organization’, serves in both roles.

Likewise it is awkward to apply the
distinction between a descriptive

2.2 ®OPMAJIBHBIE ACIIEKTbBI

KoHKkpeTHOE ~ ompenesieHHe  MOXKET
MMETh OTPAaHUYCHHYIO IOJE3HOCTh IS
MOJIYYEHUS "CUCTEMHOTO 1581051
KOHTEKCTYQJIbHOTO noHUMaHus"
MEXKYHAPOIAHBIX OopraHusauuii. Tem He
MEHEE, KpAaTKU{ B3IJIAJ Ha 3HAKOMBIE
CIIUCKHU ONPENEIIAIONIUX CBONCTB
KOKETCSI TOJIE3HBIM B  HECKOJIBKHX
OTHOLICHHSIX.  OJTO  CIYXKHT  JUIs
onpeneneHuss 00beKTa UCCIe0BaHUs U
MOBBIIICHUS AHAJIMTUYECKOU u
KOHLIENITYaJIbHOW  SICHOCTH B €r0
TpakToOBKe. Takoe omnpeneineHue MOMKET
TaKK€ CIHOCOOCTBOBaTH TOHMMAaHUIO
NPaBOBOM MPHUPOJBI MEKITYHAPOIHBIX
opraHu3zaluii, TeM 60jee 4YTO OHO YETKO
YBA3aHO C JIOKTPUHAJIBHBIMU B3I AaMU
(paccMoTpeHHBIMHM B T1aBax 3 u 4) Ha
OpraHH3alUH.

YTBepKIE€HHE O TOM, YTO OINpPEIEICHUE
MOKET 4TO-TH00 ckazaTth 0 '"mpupoje”
OpraHu3aIum, SIBIISIETCS
npoOIeMaTHYHBIM, YUHUTHIBAs ux
MPU3HAHHYIO KOHBEHIIMOHAJIBHYO
MPUPOTY KaK CO3JaHUM 3aKOoHA. TeM He
MEHee, MpaKTUKa paccMOTpEHUS
IIPaBOBBIX KOHCTPYKIMHI KakK
OOBEKTUBHBIX COIMAJIBHBIX  SIBICHUIN
OCTaBJISIET MECTO, Kak JUIS
HOMHHAJIBHOTO, TaK u TUISt
OOBSCHUTEIBLHOTO (nmm
OHTOJIOTMYECKOI0) THUIIA OMpEACICHUSI.
NuctutryunoHanbHas ABTOHOMMUS
opraHu3anuii, KoTopas (QUrypupyer BO
BCEX ONPEIECICHUAX MOHATHUS
"opranuzanus', BHIIOIHSAET 00€ POJu.

Touno Tak K€ HeIeno IIpOBOAUTH
PpPa3aIndunc MCIKIAY OIMuCaTCJIbHBIM




(describing what appears to be in
reality) and a normative (stating what
ought to be in order to qualify)
definition in the traditional sense. This
Is both because all legal phenomena
have a normative basis to begin with, in
the sense that they are brought about by
some rule, and because any
identification on the basis of a
description of practice or a postulated
set of conditions (or a combination of
both) may have legal consequences,
which are normative as such. In the case
of legal phenomena — including regimes
with  ‘objective’  status such as
organizations — it is therefore more
useful to take any legal definition as
‘normative’. Such a  definition
circumscribes a category (eg ‘legal
person’) for the purpose of attaching
certain legal consequences to it. In
contrast, a descriptive definition would
be of a purely nominal or explanatory
character.

As to the content, it has been stated that
there is no legal or generally accepted
definition of an international
organization, but this seems overly
pessimistic. Although the wording may
vary, there does appear to be agreement
on a set of core definitional elements,
sufficient for the identification of an
‘international organization.

(OHI/ICBIBaIOI]_[I/IM TO, YTO KaXCTCA Ha

caMoM  Jelle) M HOPMaTUBHBIM
(YKa3bIBAIOIIUM, YTO JOJIKHO OBIThH IS
KBaTM(UKAIIAN ) ONPEAECICHUEM
MEXKIYHAPOIHOMU OpraHu3aluu B

TPAAULMOHHOM CMBICIIE. JTO CBA3aHO
KaK C T€M, UYTO BCE IIPABOBbBIC SIBICHUS
W3HAYAJIbBHO  UMEIT  HOPMATUBHYIO
OCHOBY B TOM CMBICIE, 4YTO OHH
00YCJIOBJIEHBI KAaKUM-JIUOO TPABUIIOM,
TAK ®W C TEeM, 4YTO  Jro0as
uJeHTU(PUKAIMsT HA OCHOBE OIMCAHUS
MPaKTUKU WIH MOCTYJIUPYeMOoro Habopa
yCJIOBUM (MM KOMOWHAIIMM TOTO U
JPYroro) MOKET HMETh IOPUIUYECKHUE
MOCJIC/ICTBUSL,  KOTOPBIC  SIBISIOTCS
HOPMATUBHBIMU KakK TaKOBbIMH. B
cly4yae TIPaBOBBIX SIBIICHUH, BKIIIOYAs
peXUMBI C "OOBEKTUBHBIM" CTaTyCOM,
TaKhe KaK OpraHu3alliu, modTomy Oosee
MOJIE3HO IPUHUMATD ar000e
IOpUINYECKOE OTIpE/ICIICHHE KaK
"HopMaTuBHOE’. Takoe ompeaeraeHue
OTpaHUYMBAECT KaTETOPHIO (HAmpuMmep,
"fopuauueckoe  JUIO") € IEJBI0
npuaaHus e ONpeIeICHHBIX
IOPUINYECKUX MocueacTBrii. Hanmpotus,
OMHCATENLHOE OIPEACIICHUE HOCHIIO Obl
YHUCTO HOMUWHAJIbHBIN WIn
MOSCHUTEJIBbHBIN XapakTep.

Uro kacaercsi coaepaHHs, TO 31eCh
HET IOPUITYECKOTO 17001
OOIIETPUHSITOTO OTIpEJICIICHHUSI
MEXTYHAPOIHOM OpraHW3aIlii, HO 3TO
KaXeTCsI OTKPOBEHHO
NIECCUMHUCTUIHBIM. Xors
(OPMYITUPOBKH MOTYT Pa3IMYaThCs, TO-
BUIMMOMY, CYIIECTBYET COTJIACHE II0
HaO0OpY  OCHOBHBIX  OIPEICIISIONINX
JIIEMEHTOB, JOCTATOYHBIX IS
OTIpeICIICHUS MEXTyHApOTHOM
OpraHU3aIIHH.




Generally, definitions designed for
international legal practice do not enter
into great detail, as they mostly have the

single purpose of excluding non-
governmental organizations. An
example is the frugal Article 2(1)

common to the Law of Treaties

Conventions of 1969 and 1986.12
Likewise, implicitly, the UN
Economic and Social Council with
regard to the implementation of Article
71 of the United Nations Charter on
consultative status of non-governmental
organizations: ~ ““‘Any international
organization which is not established by
intergovernmental agreement shall be
considered as a non-governmental
organization for the purpose of these
arrangements’’.

The  encyclopedic  Yearbook  of
International Organizations uses an
equally scant standard combined with
the subjective criterion of self-
identification to identify
Intergovernmental organizations.

The study on Responsibility of
International Organizations taken up by
the International Law Commission in
2000 is a notable exception. It envisages
a rather detailed working definition,
which is atypical but not surprising,
since, as argued by the Special
Rapporteur, for the establishment of
responsibility it is especially important
that the category be determined very
precisely. Article 2 reads: ‘For the

Kax IIPaBUIO, OIpEEIICHNUS,
pa3pa0OTaHHbBIE MJi1 MEXIYHAPOIHOU
IOPUIMYECKON MPAKTUKHU, HE BAAIOTCA B
noJpoOHOCTH, TOCKOJIBKY OHU B
OCHOBHOM TIPECIIEAYIOT €AUHCTBEHHYIO
(S0 - HUCKITIIOYUTH
HETMPABUTEIILCTBEHHBIC  OpraHU3alluu.
[IpumepoM MOXET CIYXUThb CKpPOMHAas
cratbs 2(1), obmas ans KonBeHnmii o
npaBe MEXKJIYHAapOJHBIX  JOTOBOPOB
1969 m 1986 r1r.12 AHaIOrHYHBIM
00pa3oM, KOCBEHHO, DKOHOMUYECKUM U
CoumanbHBIN Coser OOH B
OTHOIIIGHUH OCYIIECTBIICHUS cTaThu 71
VYceraBa Opranmzanuu OObeTUHEHHBIX
Hanuit 0 KOHCYJIBTaTMBHOM CTaTyce
HEMPABUTEIIbCTBEHHBIX  OpTraHU3allHii:
““JIrobast MexyHapoHAs OpraHU3aIus,
KOTOpast HE yapexeHa
MEKITPABUTEIILCTBEHHBIM
COIJIAIIEHUEM, pPacCMaTpPUBAECTCA Kak
HETIPABUTEJILCTBCHHAS OopraHu3anus
TS 11€JIeH ATUX TOTOBOPEHHOCTEN .

OHIMKIIONEINYECKU I €KETOJHUK
MEKIYHAPOIHBIX OopraHu3anun
HCTOJIB3YET  CTOJIb K€  CKYJIHBIA

CTaHJapT B COYCTAHUU C CYObEKTUBHBIM
KPUTCPHEM CaMOMJICHTH(MUKALUNA IS
UaeHTH(PUKAIIIT
MEXKITPAaBUTEIIHCTBEHHBIX OpraHU3aIni.

HccnenoBanne 00 OTBETCTBEHHOCTH
MEKTYHAPOIHBIX OpraHu3alui,
IIPOBEJECHHOE Komuccuen

MexayHapogHoro npasa B 2000 rony,
SABJISICTCS 3aMETHBIM HCKJIIOYeHHEeM. B
HEM IPETyCMOTPEHO JIOBOJILHO
noapoOHOEe pabodee ompeaeseHue, 4To
HETUITUYHO, HO HEYIHUBUTEIBHO,
MTOCKOJIBbKY, Kak yTBEPXKIaeT
CnenuanabHBIN JIOKJIaTYUK, TUTST
YCTAHOBJICHUS OTBETCTBEHHOCTH




purposes of the present draft articles,
the term “international organization”
refers to anorganization established by a
treaty or other instrument governed by
international law and possessing its own
international legal personality.
International organizations may include
as members, in addition to States, other
entities.’

Otherwise, it is possible that
international practice in general simply
has no need for a definition which
specifies more than the organization’s
intergovernmental nature. In this respect
it is significant that the definition of
international organization has not been
put to the (judicial) test. The present
author is not aware of any cases
before international courts or tribunals
in which the (legal) qualification of an
institution has been atissue. A recent,
‘radically empirical’ study on the
position  of  organizations before
national courts tells us that this is little
different in national law. When the
question does arise, it concerns the
distinction between intergovernmental
and non-governmental organizations —
in which cases, the author suggests,
national judges are inclined to designate
an institution as an ‘intergovernmental
organization’, as this allows for the
attribution of immunity.

OCOOEHHO Ba)XXHO, YTOOBI KaTEropus
ObL1a onpejesieHa o4eHb TouHO. CTaThbs

2 rTnacut: “Jlaga  1meled  HaCTOSIIMX
IIPOEKTOB crareu TEPMUH
”MEXAYHApOIHAS opranuzanus"
OTHOCHUTCS K OpraHu3aluu,
YUPEXKACHHONU TOrOBOPOM WIM IPYIUM
JIOKYMEHTOM, pEryIupyeMbIM
MEKTYHAPOIHBIM IPaBOM, u
oOnagarouiei cOOCTBEHHOM

MEXTyHApOHON MPaBOCYOBEKTHOCTHIO.
MexyHapoIHbIe OpraHu3allid MOTYT
BKJIIOYATh B Kau€CTBE YJICHOB, TOMUMO
rOCYJapCTB, Ipyrue CyObeKThl.”’

B npotuBHOM ciiydae, BO3MOXHO, 4YTO
MEXIyHapoJHas TPaKTHKa B 1IEJIOM
POCTO HE HYXKIAETCS B ONpEETICHUH,
KOTOpOE OMpeaesieT HeuTto OoJibliee,
4eM MEKIIPaBUTEIHLCTBEHHBIN XapakTep
opranuzanud. B 3TOM  OTHOILIEHUU
BaXKHO, 4TO ornpe/ereHue
MEXIYHAPOIHON OpraHu3aluu He ObLIO
MOJIBEPrHYTO (CyA€OHOMY) UCIIBITAHUIO.
HacTosimemy aBTOpy HE H3BECTHO O
KaKuX-1u00 Jefax B MEXIyHapOIHBIX
cylax wid TpuOyHamax, B KOTOPBIX
(mpaBoBas) KBAIM(UKAIUS YIPEIKICHUS

craBwiach 104 comMHeHne. HenasHee
"pauKagIbHO sMnupuyeckoe"
HCCJIEJOBAHUE [IOJIOKEHUS

OpF&HH?:&I.[Hﬁ B HAIMOHAJIBHBIX CyAadX
ITOKAa3bIBA€CT HaM, 4YTO B HallMOHAJIbHOM
3aKOHOOAaTCJIbCTBC 9TO MalJio 4CM
OTIINYacTCA. Korz[a BO3HHKACT BOIIPOC,
OH KacacTCsa pas3in4dunAa MCIKIOY
MCXKIIPAaBUTCIbCTBCHHBIMHU u
HCIIPABUTCIbCTBCHHBIMU

OopraHu3alviaMH - B OTHX ClIydasaX, KakK

MpeanoyjaraeT aBTOp, HAIMOHAJIbHBIC
CyIbU CKJIOHHBI 0003HavaTh
YUPEKICHUE KakK

"MEKIPaBUTEIBCTBEHHY IO

Opra”Hu3anumi’, ITIOCKOJIBKY 3TO




The definitions developed in doctrine
have more facets, arguably for the aim
of a normative and ontological scope.
Michel Virally was one of the first
scholars who took a general, systematic
approach to international organizations
from the viewpoint of ‘the science of
law,” with the aim to ‘clarify the
significance and bearing of the concepts
that it employs’. His definition, which
remains authoritative, presents an
international  organization as  ‘an
association of States, established by
agreement among its members and
possessing a permanent system or set of
organs, whose task it is to pursue

objectives of common interest, by
means of cooperation among its
members’. Virally specifically
distinguished five core traits in

organizations: ‘their inter-State basis,
their voluntaristic basis, their possession
of a permanent system of organs, their
autonomy and their  cooperative
function’.

In order to maximize the definition as a
tool for identification in general
international law, it is possible to focus
on criteria that are a condition sine qua
non. For example, within the framework
of positive international law
(‘international law’ meaning ‘the law
of peace’) the ‘inter-state basis’ of
organizations can be said to comprise all
aspects of the ‘voluntaristic basis’
relevant in the context of the creation of
an organization. Since the reverse is not

IMO3BOJISICT HAJACTIATL HMMYHUTCTOM.

Onpenenenus, pa3paboTaHHbIE B
JOKTPUHE, HMMEIOT OOJBIIE aCMEeKTOB,
BO3MOXHO, C II€JIbl0 HOPMAaTUBHOTO M
OHTOJIOTHUYECKOr0  oxBarta. Muienb
Bupamniu Obul  ogHUM U3 NEPBBIX
YUEHBIX, KOTOpble NPUMEHWIN OOIIUH,
CUCTEMHBIM MOAXOJ K MEXAYHAPOIHBIM
OpraHu3alvsIM C TOYKHU 3peHus '"HayKu
npaBa' ¢ LENb0 "IIPOSCHUTH 3HAYCHUE
U 3HAYCHUE KOHIIEMIUH, KOTOpbIe OHa

UCTIONB3YyeT". Ero omnpeeseHue,
KOTOpPO€  OCTAaeTCsi  aBTOPHUTETHBIM,
MIpeACTaBIIsCT MEXTYHAPOIHYIO
OpraHu3aIUIo Kak "accolMalnio
roCyJapcCTB, CO3/IaHHYIO I10

COTJIAIICHUIO MEXJYy €€ 4YJeHaMH |
00JIaIafoIIyI0 TIOCTOSSHHOM CHUCTEMOM
WM  HaOOpOM  OpraHoB, 3ajayei
KOTOPBIX SIBIISIETCA NOCTHXKEHUE IIEJIEH,
NPEACTaBIAIOMMNX  OOIIMIl  WMHTEpeC,
MOCPEJICTBOM COTPYAHUUYECTBA MEXKIY
ee wieHamu". Bupymnmu cnenuanbHO
BBIJICJIUST  TSATh ~ OCHOBHBIX  YEPT
OpraHU3aIuu: ‘ux
MEXKIOCyJapCTBEHHasi ~ OCHOBa,  HUX
T00pOBOJIbHAS OCHOBA, WX HaJIW4YUE
MIOCTOSIHHOM  CHUCTEMBI OpPraHoB, UX
aBTOHOMHUS U UX COBMeCTHas QyHKIUA".

UToOBl MaKCMMaJbHO HCIIOJIH30BAThH
ONPENECICHUE B KA4eCTBE MHCTPYMEHTA
uaeHTH(PUKAIIT B o0mem
MEKTYHAPOIHOM Tpase, MOKHO
COCPENOTOUUTHCA Ha KPUTEPUSIX,
KOTOpBIE  SIBJSIFOTCS ~ HENPEMEHHBIM
ycinoBuem. Hampumep, B pamkax
MMO3UTUBHOTO MEXIYHAPOJIHOrO IpaBa
("MexxayHapoaHOE TMpaBo"  O3HAYAeT
"3aKk0H Mupa') MOXKHO CKa3aTh, 4YTO
"MEXrocyJ1apCTBEHHAs ocHoBa"
OpraHu3alMidi BKJIKOYAE€T BCE AaCIEKThI




necessarily true, and both criteria are not
needed in one definition, the inter-state
basis will be taken as a core element. It
may be noted that at the time of
Professor Virally’s writing, there was
probably no evidence of other legal
subjects establishing organizations.

From the external perspective, the
‘cooperative function’ also seems less
distinctive, as the aim of cooperation
inspires a whole range of international
legal relationships, whether
institutionalized or not. Alternatively,
the realist critic might argue that, once
the organization is in existence, if an
‘objective of common interest’ was
shared by a minority of member states
only this would not affect the
association’s identity of ‘international
organization’. Professor Virally was of
the view that only the ‘cooperative
function [...] is the subject of
controversy.’ This controversy,
however, pertained to the field of
international institutional law rather
than general international law, and
revolved around the question whether
organizations aimed at ‘integration’
should be studied alongside classic
organizations aimed at ‘cooperation’ as
being of the same genus.

"BOJIFOHTAPUCTCKOM OCHOBBI'", UMEIOIIEH
3HaYE€HWE B  KOHTEKCTE  CO3JaHUs
opranuzauuu. [lockonbky oOpaTHOE HE
00s3aTeNbHO BEPHO, U 00a KpUTEpUs HE
HY’)KHBI B OJHOM  OIpEJEJICHUH,
MEXIOCy/lapCTBEHHass OCHOBAa OyJeT
B3s5iTa B KQU€CTBE OCHOBHOI'O 3JIEMEHTA.
MOXHO OTMETHTb, YTO Ha MOMEHT
HalMCaHusi  CcTaTbu  npodeccopom
Bupaniu, BeposiTHO, HE ObUIO HMKAKHUX

CBUJICTEJILCTB  TOTO, 4YTO  JPYTrHUe
IOPUIUYECKHE JIULa co3/1aBajii
OpraHU3aIuu.

C BHemHeW TOYKM 3peHus "QyHKIHS
COTPYAHUYECTBA" TAKKE KAXKETCS MEHEE
XapaKTEpHOM, IIOCKOJIBKY LeNnb
COTPYIHMYECTBA ONpEAENSIeT LB
pan MEKTyHapPOIHBIX IPaBOBBIX
OTHOLICHWH, HE3aBUCUMO OT TOIO,
UHCTUTYLIMOHAIU3UPOBAHbl OHHM  WJIU
HeT. B kadecTBe anbTepHATUBBI KPUTHK-
peanucT MOXKET BO3pa3HuTh, YTO, Kak

TOJIBKO OpraHu3aIus Ooyner
CYIIECTBOBATb, €CJIn "Henp,
npeACTaBiIAomas  o0muil  uHTEepec",
Oyner pa3IensaThCs TOJBKO
MEHBITNHCTBOM roCyJ1apCTB-YJICHOB,

3TO HE TMOBIMUSIET HAa UIACHTUYHOCTH
accolualMd  Kak  "MEXIYHapOoIHOM
opranmzanuu". Ilpodeccop Bupammu
NPUAECPKUBAJICS MHEHHS, 4YTO TOJIBKO
"coBmecTHas GyHKuuA [...] sBIsETCA
peaAMETOM criopoB". 310
MPOTUBOPEUHE, OJIHAKO, OTHOCHUIIOCH K
obnactu MEKTYHAPOHOTO
WHCTUTYLMOHAJIBHOIO TMpaBa, a He
o0IlIeT0 MEXAYHApOAHOTO IIpaBa, U
Bpalajioch BOKpPYI BoOIlpoca O TOM,
cieAyeT JU U3ydaThb OpraHU3alluH,
HAIICJICHHBIE HA "MHTErpamuio’, Hapsmy
C  KJACCUYECKMMHU  OpraHU3alUsIMH,
HAIICJICHHBIMA Ha "COTPYJIHUYECTBO'",
KaK OJIHOTO M TOTO K€ poJa.




What remains is a core definition of
‘organizations’ that 1) have been
created by states; 2) possess a degree of
permanency; and 3) possess a degree of
autonomy with respect to member
states. The absence of the criterion
‘created under international law’ — both
in the sense of ‘based in’ and ‘governed
by’ international law - may Dbe
explained from the fact thatin Virally’s
analysis this was considered a given
because of the inter-state nature of the
establishing act.

The criterion of autonomy reflects the
independent status of the organization
vis-a-vis its member states, to which we
will return later on. The element of
permanency reflects the institutionalized
character as opposed to other forms of
international cooperation. Arguably this
was a more meaningful criterion at the
time of writing, when the dividing line
betweena diplomatic conference and an
international organization was less
fuzzy than it has become in later years.
It is uncertain whether in the light of
present-day practice ‘a permanent
system of organs’ is to be considered an
essential element of the definition of
international organization. Moreover,
‘autonomy’ is difficult to conceive
without some form of permanency.

Definitions proposed in more recent
writings essentially revolve around the
same concepts. For example Klabbers,
who proceeds from a purposely

OcTaeTcsi  OCHOBHOE  OMNpENEICHUE
"opranmzanuit", Kkotopeie 1) ObUIH
CO3/laHbl TOCyJlapcTBaMu; 2) o0iaaaroT
ONpEJEICHHON CTENEHBI0 MOCTOSHCTBA;
u 3) oOmamalT  OmnpeaeraeHHOMN
CTENEHbI0 aBTOHOMHUHU O OTHOIICHHIO K
rocyiapCTBaM-ujieHaM. OtcyTtcTBHE
KpUTepusi "CO31aHO B COOTBETCTBUHM C

MEXKIYHAPOJIHBIM MpaBOM" — Kak B
cMmeiciie  "ocHOBaHO HA'", TaKk W
"perynupyetcs" MEK1YHAPOIHBIM

IIPAaBOM — MOYET OBITh OOBSICHEHO TEM
dakToM, yTOo B aHanu3e Bupamim 310
CUMTAIOCh JaHHOCTBIO n3-3a
MEXTOCYIapCTBEHHOTO XapaKTepa akTa
00 yUpeKICHUH.

Kpurepuit aBTOHOMUU OTpa)kaer
HE3aBUCUMBI CTaTyC OpraHU3alMHU IO
OTHONIEHUID K TOCYJlapcTBaM-4JieHaM
UI', kK KOTOPOMY MBI BEPHEMCH IIO3XKE.
DIeMEeHT MIOCTOSTHCTBA OTpa)kaeT
MHCTUTYLMOHAJIN3UPOBAHHBIN XapaKTep
B OTOM4YMe OT  Jpyrux  Qopm
MEKyHapOIHOTO COTPYJIHUYECTBA.
Bo3MokHO, 3TO OBLI OoJiee 3HAYUMBII
KpUTEpU HA  MOMEHT  HaIlHUCAHUS
CTaThbU, KOTJa pa3lesIuTeNbHas JIMHUS
MEXKITY JTATIOMAaTUYECKON
KoH(pepeHIme ©  MEXIYHapOIHOMN
opraHuzanuell Oblla MEHee Pa3MBITOH,
yeM B nocieayromue roasl. HescHo,
CIEQyeT JHU B CBET€ COBPEMEHHOMN
IIPAKTUKHU CUUTATh "MOCTOSHHYIO
CUCTEMY  OpraHoB"  CYIIECTBEHHBIM
DIIEMEHTOM onpeieNICHUs
MEXKJIYHAPOJHOW opraHu3anuu. bonee
TOTO, "aBTOHOMHUIO" TPYJHO
NPeNCTaBUTh 03 KaKou-11ubo ¢GopMbl
MTOCTOSIHCTBA.

Omnpenenenusi, NpeioKeHHbIE B Oosee
NO3/IHUX paboTax, Mo CYTH, BPALAIOTCS
BOKPYI OJHMX M TE€X XK€ TMOHITHH.
Hanpuwmep, Kiab6epc, KOTOPBIN




traditional formulation, subsequently to
put it in perspective, mentions three
defining elements: organizations are 1)
created between states; 2) are created by
treaty; and 3) possess an independent
will. Schermers and Blokker propose a
definition of ‘international organization’
which also contains three defining
elements: an organization is 1) created
by international agreement; 2) has at
least one organ ‘with a will of its own’;
and 3)is established under international
law.

The latter definition is conceptually
similar to the ones mentioned before
and differs mainly in its flexible
formulation. The ‘agreement’
mentioned first is not limited to the
category of treaties proper; it may also
be expressed in other ways. This
appears to reflect practice. The formal
treaty basis, meant to safeguard and
underscore the consensual basis of the
organization, was stipulated in, for
example, Article 24 of the LoN
Covenant (which limited association of
technical organizations with the League
to those institutions that were
‘intergovernmental’ and ‘established by
general treaties’), but abandoned in
Article 57 of the UN Charter. Although
no reference is made to the juristic
device of ‘tacit consent’ as a basis for
the creation of an organization by
customary law, this may also come into
play, as some associations or régimes
seem unwittingly to assume the status of
an international organization and

UCXOAUT U3 HAMEPEHHO TPaJULIMOHHOMN
(OpMYIHPOBKH, BIOCIEICTBUU, YTOOBI
OpelCTaBUTh €€ B  IEPCHEKTUBE,
YIIOMHUHAET TpH ONpPEEISIIOIUX
JJIeMEeHTa: opraHu3auuud 1) co3garorcs
MEXIy TOCyAapCcTBaMu; 2) CO3Jal0TCs
JIOTOBOPOM; u 3) o0nagaT
He3aBucuMou  Bosneu. Illepmepc wu
brnokkep mpeasnarailoT  omnpeneieHue
"MEXIyHapOIHOU opranuzamuu’,
KOTOpOE€  TaKKe  COAEPXKUT  TpHU
ONpPEIESIOUUX AIIEMEHTA:
opranuzauus - 23T0o 1) co3gaHHas
MEXYHAPOJIHBIM  COTJIAIlEHUueM;  2)
UMeroIas 1Mo KpaltHel Mepe OJJuH opraH
"¢ coOcrBeHHoW  Boaei"; u  3)
YCTAaHOBJIEGHO B COOTBETCTBHHM  C
MEXTyHAPOIHBIM TTPABOM.

[locnennee ONpeIeJICHHE
KOHLIENITYaJIbHO  AHAJOTMYHO  TEM,
KOTOpbIE  YIOMHHAJIUCh  paHee, U
OTIIMYaeTCsl TJAaBHBIM 00pa3oM cBoel
ruoKoi bopMyYITUPOBKOA.
‘“‘CormnaiieHue’’, yrnoMsHyTOE MEPBBIM,
HE OTPaHUYUBAETCS KaTeropueun
COOCTBEHHO JIOTOBOPOB; OHO TaKke
MOXET OBITh  BBIPAKEHO JIPYTUMHU
CcIoco0aMHu. 970, MO-BUIUMOMY,
OTpakaeT  MpakTUKy. DopmaibHas
JIOTOBOpHAsi OCHOBA, IpeAHa3HAYCHHAs
I 3allUThl W T[OJYEPKUBAHUS
KOHCEHCYCHOW OCHOBBI OpraHU3alNH,
OblTa TpeIycMOTpEHa, HampuMmep, B
cratbe 24 Ilakta LON (koropas
orpaHuyMBaa accoIUalnIo
TEXHUYECKUX OpraHusauuii ¢ Jlurou
TEMHU YUPEKJICHUSIMHU, KOTOpbIE ObLIU
"MEKIpaBUTEILCTBEHHBIMU" u
"yupexxJieHbl 00UuMMU AoroBopamu'),
HO ocTaBiieHa B cTtatbe 57 YcraBa OOH.
XOTs HE YINOMHUHAETCS IOPUANYECKUN
MEXaHU3M '"MOJYaJMBOTO coryiacusi" B
KaueCTBE OCHOBBI  JUJIsl  CO3/aHus




consequential legal personality. A
reference to the creators of the
organization is absent. These are

however present through the notion of
‘international agreement’, which leaves
way for an open category of ‘subjects
of international law’.

The criterion of the independent ‘will’
of the organization is refined by the
condition of ‘at least one organ’. Again,
the element of permanency is absent,
although it may be implied by the
reference to an ‘organ’.

The new edition of Bowett’s textbook
on the law of international institutions
proposes five ‘definitional aspects’ of
international  organizations.  These
operate predominantly in the internal
perspective of international institutional
law: 1) ‘its membership must be
composed of states and/or other
international organizations; 2) it must be
established by treaty; 3) it must have an
autonomous will distinct from that of its
members; 4) it must be vested with legal
personality; and 5) it must be capable of
adopting norms addressed to its
members’.

OopraHu3anuu B COOTBCTCTBHU C
OOBIYHBIM IIpaBOM, 3OTO TaKXKXC MOKCT

CBITPaTh  CBOID  POJb,  IOCKOIBKY
HEKOTOPHIC aCCOIMAIMHA W PEKHUMBI,
MOX0XE,  HEBOJILHO  MPUOOPETAIOT

CTaTyC MEXIYHApOAHOW OpraHu3aluu
Y, CJIE€I0BATEIbHO, IIPABOCYOBEKTHOCTH.
Cceblika Ha co3farened OpraHu3alyu

OTCYTCTBYET. Onnako OHU
IPUCYTCTBYIOT B MOHSATUH
"MEXAyHApPOIHOE coruaimieHue",
KOTOpPO€  OCTaBJIIET  MECTO  JUIA
OTKpBITOM  Kateropun  '"CyOBEKTOB
MEKTYHapOHOIO mpana'.

Kpurepuii HE3aBUCUMOM "Bosin"

OpraHu3alMy YTOYHAETCA YCIOBUEM '"TIO
KpaitHel Mepe, ogHoro oprasna". OnsTh
K€, DJIEMEHT MOCTOSHCTBA OTCYTCTBYET,
XOTd 3TO MOMKET TOJpPa3yMeEBAThCS
CChUIKOM Ha "opran".

B HoBOM wu3manmm ydyeOHMKa boysTTra
10 TIPaBy MEXIYHAPOIHBIX UHCTUTYTOB
npejaraloTcss IMITh  "ompeaesonux
acrnexToB" MEKTYHapOIHBIX
OpraHu3aIuu. Ounu JEUCTBYIOT
NPEUMYIIECTBEHHO BO  BHYTPEHHEH
MEPCIIEKTUBE MEKyHApPOIHOTO
WHCTUTYIIMOHAJIbHOTO TipaBa: 1) '"ero
YIEHCTBO  JOJKHO  COCTOATH W3
rocyJapCcTB u/unm TPYTHUX
MEKIyHApOIHBIX OpraHu3aluii; 2) OHO
JIOJKHO OBITh YUPEKIEHO JOTOBOPOM;
3) OHO JOKHO 00JaaTh aBTOHOMHOM
BOJICHM, OTJIMYHOM OT BOJIM €r0 4YJICHOB;
4) OHO JOJDKHO OBITH HaJEIECHO
NpaBOCYOBEKTHOCTBbIO; HM  5)  OHO
JIOJDKHO OBITh CHOCOOHO TMPUHHUMATh
HOPMBI, aIPECOBAHHBIE €r0 WIeHaM'.




A set of basic criteria can thus be
distilled from the perspective of general
international law. The first element is
comparable to the inter-state basis
mentioned by Virally. The notion of
‘membership’, as opposed to ‘creators’,
may be taken to reflect the internal
perspective of international institutional
law.

Takum o6pa3zom, Habop
KpUTEPHUEB MOXET
chopMyIUpOBaH € TOYKHA 3PEHUS
o01Iero  MEXJIyHapoJHOro  Tpasa.
IlepBblii  DJIEMEHT  COIIOCTaBUM  C
MEKTOCYyAapCTBEHHOM OCHOBOW,
YIOMSHYTON Bupymnu. ITonsTue
"4yIeHCTBO", B OTJIMYHE oT
"co3naTenei", MOXET ObITb BOCIIPUHSITO
KakK OTpaXeHHUe BHYTpEHHEU
NEPCIEKTUBbI MEXTYHApPOIHOTO
WHCTUTYIIMOHAIBHOTO IIPABa.

OCHOBHBIX
OBITH
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