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Civil Law According to Russian

Legislation: Developments and Trends.

Present-day social relationships are regulated

according to various branches of law.

Such branches unite mutually connected sets
of norms.

Together, such norms guarantee a single legal
regime for a specific branch of law, intended
for a specific range of relationships assigned
to it.

The unity of the regime of a branch of law
ultimately reflects the basic considerations

expressing the subject of the branch.

The regulation of law according to branches,
based on a single subject, allows us to solve
many problems arising in the codification of
legal norms and their application, and in the
process of adopting new norms and the

construction of entire institutions.

The importance of regulating law according
to branches (including especially such a
complex branch as civil law) may be
illustrated by the example of analogy, one of
the basic instruments for filling gaps in legal

regulation.

I'paxxnanckoe npaBo B COOTBETCTBUM €
3aKoHOAATEeJILCTBOM Poccuiickoii

Denepauuu: BoiBoabl 1 TengeHumu.

CoBpeMeHHBIE  COLMANIbHBIE  OTHOIICHUS
PEryIUPYIOTCS  Pa3jIMYHBIMU  OTPACIsIMHU
3aKOHa.

Takue oOTpacid TECHO B3aUMOCBA3aHBI C
MHOKECTBOM HOPM.

Coo0611a, Takue HOPMbI TAPAHTUPYIOT €AUHBIMA
IIPABOBOM PEKHUM I KAXKIOW OTpaciiy Ipasa,
MPEIHA3HAYEHHOW [JIs1 ONPENICIICHHOTO Kpyra
OTHOUICHHM, YCTAHOBJICHHBIX IS HEE.
EnuHCcTBO cucrempl oTpacieid IpaBa, B
KOHEYHOM  CYETe, OTpPa)KaeT OCHOBHBIC
CYXXIEHUs, TOYHO BBIPAXKAIOILIAE NPEAMET
OTpaciy.

PerynupoBanue 3akoHa B COOTBETCTBUU C
OTpaciiiMM,  OCHOBAaHHBIMM  Ha  OJHOM
IPEAMETE, TO3BOJISIET HAM PEUIATh MHOTHUE
npoOJieMbl, BO3HUKAIOIMIKE B KOAUDHUKAIIUH
IIPABOBBIX HOPM U UX IIPUMEHEHUH, A TAKKE B
MPOLIECCE MPUHATUS HOBBIX HOPM U CO3JAHUS
L(EJIBIX UHCTUTYTOB.

BaxHocte  perynupoBaHuMs ~ 3aKOHa IO
oTpaciisiM (B TOM 4YHCJE, TaKOW CIOXHOM
OTpaclii, Kak TpakJIaHCKOE IPaBO) MOXKHO
MPOWUTKOCTPUPOBATh HA TIPUMEPE AHAIOTHH,
SIBJISTFOLLICVCS OJHUAM U3 OCHOBHBIX
WHCTPYMEHTOB [JIsl 3aIlOJIHEHHS MPOOEIIOB B

IPaBOBOM PETYJIUPOBAHUHU.




This concerns both types of analogy:
statutory analogy (analogia legis), as well as
analogy of law (analogia iuris).

According to Article 6 of the 1994 Civil Code
of the Russian Federation, statutory analogy
is employed when in relationships not
directly regulated by civil legislation—
legislation regulating similar relationships is
applied, while at the same time an agreement
between the parties and a custom of trade are

absent.

Statutory analogy, however, is only
applicable to relationships that can be
regarded as belonging to civil law (as defined
by Art.2, paras.1 and 2)and which display the

characteristics of the subject of civil law.

The unity of a branch of law is especially
clear in the case of analogy of law.

In this connection an innovation contained in
the present Civil Code is of singular
importance.

Previously, the rule concerning analogy of
law was not to be found in the Civil Code, but
in the Code of Civil Procedure (in this case in
Art.10, 1964 Code of Civil Procedure).

It directed the court to base its judgment “on

the general principles and sense of Soviet

D10 KacaeTcs O0OMX THUIOB aHAJOTHUU:
aHanoruu 3akoHa (legis), Tak e, Kak aHaJIOTUA
npasa (iuris).

B cootBeTcTBUM cO cTaTheit 6 I'paxaaHCKOro
Konekca Poccuiickoit ®enepanuun  1994r.,
AHAJIOTHsl  3aKOHA  HUCIIOJB3YyeTcs, Koraa
OTHOIIICHUS HE HANpsIMYyI0 PEryJIupyrOTCs
IrpaXIaHCKUM 3aKOHOJATEIBCTBOM, a
IPUMEHSIIOTCS IIPaBOBbIC aKTBhlI,
PEryJUPYIONIUE CXOHbIE OTHOIICHUS, B TO KeE
BpEMsI, KaK COrJIallICHUE MEXKy KaMIaHUEH U
MPEJCTABUTEIEM TOPTOBJIN, OTCYTCTBYET.
AHaJloTusi 3aKOHa, OJHAKO, MPUMEHSAETCS
TOJBKO K TEM OTHOIIEHUSIM, KOTOPHIE MOTYT
paccMaTpuBaTbCsl  KaK  OTHOCSIIMECS K
rpaXIaHCKOMY TpaBy (KaKk ONpPEAENIEHO CT.2,
OyHKTBI 1 W 2), KOTOpbIE COOTBETCTBYIOT
XapaKTepUCTUKAM CYOBEKTa Tpa)gaHCKOTO
npaBa.

EnuHCTBO OTpaciu npaBa 0COOEHHO OYEBUIAHO
B CIIy4ae aHaJIOTHMU 3aKOHA.

B cBi3m ¢ 3TUM,  HOBOBBEJIECHUE,
cozepxkaiieecss B HacTosiieM [pakaaHCKOM
Konekce MMEIOT CKITIOYUTEIBHYIO BAXKHOCTD.
Pannee, mnpaBuia, Kacaromyecss aHaJIOTHU
3aKOHa, He ObLIM HaiijeHbl B ['pakmaHckom
Kopekce, HO B I'paxnanckom
[Ipoueccyansnom Koaekce (B JaHHOM ciydae
B cT.10 I'paxknanckoro IlpoueccyanbHoro
Konekca 1964r.).

DTa craThsl MPEANUCHIBAJIa Cyldy OCHOBBIBATH

CBOC pCHICHHC Ha O6HII/IX IMPUHOUITIAX U CMBICJIC




legislation”, when a rule regulating similar

relationships could not be found.

This could mean that basic principles of the
entire  domestic legal system could be
applicable to relationships not regulated by
concrete civil law norms, irrespective of the
fact to which branch of law the relationship

in question belonged.

To some extent, the 1964 Code had inherited
the rule in question from the first Code of
Civil Procedure of 1923.

The latter Code did not contain a reference to
statutory analogy and referred to analogy of
law only obliquely in the following words:
“If there is no legislation or regulation, the
court, in reaching its decision, will be guided
by the general principles of Soviet legislation
and the general policies of the Government of
the Workers and Peasants” (Art.4).

Leaving aside the obvious precedence of
politics over law, the latter rule—in a similar
fashion to the rule contained in thel964
Code—had no relevance, in filling gaps in the
law, to the branch of law to which the

relationship in question belonged.

Coserckoro 3aKOHOJATENbCTBA: Korzaa
MpaBuia, peryJupyoiue CXO/JIHbIE
OTHOUIEHUSI, HE MOTYT OBbITh HallICHBI.

DTO MOXET O3HayaTh, YTO OCHOBHBIC
NPUHLMNBI  BCEH BHYTPEHHEW INPaBOBOM
CUCTEMbIl MOTYT OBITh NPUMEHHUMBI K
OTHOIIICHUSIM, HE YperyJaupoBaHHBIM
KOHKPETHOW HOpMOW ['pakmaHCckoro mpana,
HE3aBUCHMO OT TOro, K KaKOW BETBU IpaBa
OTHOCHUTCS JAHHBIM BOIIPOC.

B  kakoil-to crenmeHu  komekc  1964r.
yHacJeA0Baj IPUHIIUIIBI B BOIIPOCE OT IEPBOTO
I'paxnanckoro Ilponeccyansnoro Kojekca
1923r.

[Tocnennnii Kogekc HE COAEPKUT CCBUIKA Ha
YCTAHOBJICHHBIE  3aKOHOM  AHAJIOTMU U
Ha3bIBAIOT AHAJIOTHIO 3aKOHA JIUIIb KOCBEHHO B
CHEAYIOIIUX CJIOBaX: «Ecnu HET
3aKOHOAATEIbCTBA WJIM PETrYJIUPOBaHUS, CY],
npu NPUHATUU pelieHus Oyner
PYKOBOJICTBOBAThCSl OOIIMMU  TPUHIIUIIAMH
CoBeTCcKOro 3aKOHOJATENhCTBA W OOIIEH
MOJIMTUKOW  TIPaBUTENILCTBA  paboOuyux
KpecTbsin» (CT.4).

Ocrapiisisi B CTOPOHE OUYEBHUAHBIM MPUOPUTET
MOJIMTUKU  HAJ  MOPaBOM, MOCJIEIYHOLIAN
IPUHITUI-AaHAIOTHYHBIM 00pPa3oM HUCXOISIIINANA
n3 npuHuuna Kogekca 1964r.-He wnMen
HUKAKOrO0 OTHOIICHHS K Jely 3alOJIHEHUS
npoOesioB B 3aKOHE, B OTpacid IpaBa, K

KOTOpOﬁ OTHOCHUTCA ,HaHHBIfI BOIIpOC.




In this question, the present Civil Code
occupies a different position. Article 6 clearly
provides: “ In case of impossibility of use of
analogy of statute, the rights and obligations
of parties shall be determined proceeding
from the general principles and sense of civil

legislation”.

Similar norms may be found in the new civil
codes of Kazakhstan (Art.5), Uzbekistan
(Art.5), and Kyrgyzstan (Art.5).

Only the Civil Code of Georgia (Art.5)
contains a

reference to the “general principles of law”.
The definition of an object of civil law may
be formulated, in principle, on the basis of the

norms adopted on its account.

Such norms can be found especially in the
general part of the Civil Code, which
constitutes the basic feature of the pandectist

system.

However, even in countries which have
adopted civil codes embracing the pandectist
system, such a possibility is by no means

always utilized.

B »TOM BOmpOCE HBIHEIMIHUM TPAKIAHCKUN
KOJIEKC 3aHumaeT Apyryro mnozunuto. Cr.6
YEeTKO  NOpeaycMarpuBaeTr:  «B  cinyuae
HEBO3MONCHOCIU  UCHONIb30GAHUS  AHANO2UU
3akoua, npasa U O00A3AHHOCMU  CHMOPOH
O0JIJICHbL  ONPeOeIsIMbCs, UCX0051 U3 0OWUX
NPUHYUNOB U CMBICIA — 2PAHNCOAHCKO20

3AKOHO0AMENbCMBA.

AHanornyHble HOPMbI MOT'YT OBITh HalJICHbI B
HOBbIX ['paknanckux Konekcax PecnyGmnku
Kazaxcran (ct.5), VY30ekucran (c1.5) U

Keipreizcran (ct.5).

Tonbko I'paxxnanckuit Konekc I'py3um (ct.5)
COJIEPKUT CCHUIKY Ha «O0OlIMe MPUHLIMIIBI
npaBay.

Onpenenenre npeaMeTa rpaKaaHCKOro mpasa
MOKET ObITh C(POPMYJIMPOBAHO B IPUHIUIIE, HA
OCHOBE HOpPM, HNPUHATHIX JUIsI TOTO, YTOOBI

00BSICHUTH €T0.

Takue HOpPMBI MOTYT OBITH OOHApPYKEHbI
ocobeHHO B o00mel wyactu ['paxagaHcKoro
Konekca, Kkotopble TmpencTaBiser coOou
oO11Ke YepThl MaHIEKTHON CUCTEMBI.

Tem He MeHee, Taxe B TeX CTpaHaX, KOTOPbIE
MIPUHSLITA ['paxxmanckue Konexcsr,
BKJIIOYAIOIINE TMAHACKTHYIO CHUCTEMY Takas

BO3MOKHOCTB JaJICKO HE BCCTJa UCITOJIB3YCTCA.




All three civil codes of Russia (of 1922, 1964
and 1994) have adopted the pandectist
system, with a separate general part.

The civil codes of the countries of the
CIS,adopted during the last decade, as well as
the Model Civil Code of the CIS, all havea

separate general part.

In this respect the doctrinal approaches to the
definition of the branch of law concerned,
based on an analysis of its most important

norms, acquire great significance.

This is illustrated by pre-Revolutionary civil

law literature.

As is well known, there was no general civil

law codification in Russia at that time.

The draft

Ulozhenie)—work on which had started

civil. code (Grazhdanskoe
already around the end of the nineteenth

century—was never adopted,

notwithstanding its undoubted merits.

For this reason already, the legislation of that
time failed to provide one with a direct

answer to the question concerning the object

Bce Tpu [I'paxnmanckux Kopekca Poccun
(1922r., 1964r., 1994 1))

MaHJCKTHYI0 CHUCTEMY, C OTIEJIbHOWU OOIIei

IIPUHSIIN

qacCTbIO.

I'paxxnanckue Kogekcol ctpan CHI', npunsTHIE
B TEUYEHHUE MOCJIETHETO IECITUIIECTUS, TaK KeE
kak Mojenb ['paxaanckoro Konexkca CHI™ Bce

HMCIOT OTACJIbHYIO O6HIYIO qacCTb.

B »TOM oTHONICHNHN AOKTPUHAJIBHBIC ITOAXOAbI

K OIIPCACIICHUIO OTPACIIM IIpaBa OCHOBAHLI HA

aHaiM3e  HaumbOosjee BaXHBIX HOPM U
MpHOOPETAIOT OTPOMHOE 3HAUCHHE.
OTO WLTIOCTPUPYETCS  JAOPEBOIIOLMOHHON

mureparypou ['paxaanckoro npasa.

Kak wu3BecTHO, He OBIIO HHUKAKOW o0OmeH
koaudukaruu ['paxxaanckoro npasa B Poccun
TOrO BPEMEHHU.

KOJIEKCa

[Ipoekt ['paxxmanckoro

(I'paxnganckoe  yinoxkeHue), paboTa Haj
KOTOPBIM Hauajach yXe T/ie-To B KoHIie 19 B.,
HUKOT/Ia HE OBbUI MPHUHAT, HECMOTPS Ha CBOU

HCCOMHCHHBIC JOCTONHCTBA.

I1o sTon IMPHUYNHC YK€ 3aKOHOAATCIbCTBO TOI'O

BpCMCHHA ObUIO HE B COCTOSIHMM OOECIEYUTh




of civil law—although there was a clear need
for such an answer, even outside the

framework of substantive law.

Article 1 of the 1864 Russian Statute on Civil
Procedure (Ustav Grazhdanskogo
Sudoproizvodstva), in force at that time,
provided that “any dispute concerning civil

law 1s subject to adjudication by a court”.

On the basis of this provision, for instance,
the Senate

ruled that a teacher’s claim against a local
government for payment of his wages and the
claim of an official against the city
administration (his former place of work) for
restitution of payments made by him to the
pension fund, on account of his dismissal,
were not to be dealt with by a court but

through administrative proceedings.

The Senate referred in these cases to the
special position of the claimants, to the fact
that a local government was a representative
of public power (in the first case), and to the
fact that the pension law was an act of public

law (in the second case).

€MHCTBEHHBIM MPsIMOl OTBET Ha BOMIPOC O
npeaMmeTe ['pakmaHCKOTO TIpaBa, XOTsA ObLIa
sBHasi HEOOXOIMMOCTh TAKOT'O OTBETA, JaXKE 3a

npeaciiaMyu HE3aBUCUMOI'O 3aKOHaA.

Ct.1 Poccuiickoro YcrtaBa ['paxaaHCKOro
[IpoueccyanbHOrO Konekca (YcraB
I'paxxnanckoro CynomnpousBojcta) 1864r.,
JIEHCTBUTEIBLHOTO B TO BpeMs,
MpeayCMaTpuBaeT, UTO «I0OW cmop o
I'paxknaHckoM TIpaBe MOJJICKUT BBIHECEHUIO

CyJ1e0HOTO PELICHU.

Ha ocHOBaHMM 3TOTO MOJIOKEHUS, HAIIPUMED,
CeHaT MOCTaHOBWII, YTO MCK YYUTENS NPOTHB
MECTHOTO  IIPAaBUTEIbCTBA O  BBILJIATE
3apabOTHOM MJIaThl U UCK YMHOBHUKA MPOTUB
rOpoJCKOM AJMUHUCTpAUU 00 YBOJbHEHUU
(Ha ero TmpexHeM MecTe paboThl)) U O
BO3MEUIEHUN IUIATEXEW, BBIUIAYEHHBIX WM
[leHcnoOHHBIN don, HE JOJKHBI
paccMaTpuUBaThCs CyZIOM, HO

AJIMUHUCTPATUBHBIM IIPOHU3BOACTBOM I10 ACITY.

CeHar ynomsiHyll B O3THUX Cly4asx ocoboe
MOJIO’)KEHUE HCTIOB, TOT (haKT, YTO MECTHOE
OPAaBUTEILCTBO OBUIO TMPEACTABUTENEM B
0OIIIECTBEHHOM BJacTH (B MEPBOM cllydyae) U
TOT (DaKT, YTO MEHCUOHHBIN 3aKOH ObUT aKTOM

00I11IeCTBEHHOTIO MpaBa (BO BTOPOM CITy4dae).




Both decisions were critically discussed by
G.F. Shershenevich in his Uchebnik
rossiiskogo grazhdanskogo prava, 10th ed.,
Moscow 1912, 2-3.

Such a practice was widespread.

For an extensive list of such decisions, see
A.M. Guliaev, Russkoe grazhdanskoe pravo,
St. Petersburg 1913.

Ulpian’s division of law into private and
public served as the general principle in the
civil law doctrine of pre-Revolutionary
Russia, which took the specific branch of law

as its starting-point.

At the same time, there were significant
differences in the views of various authors
concerning the borderlines between these
branches and, accordingly, between the

objects of each of them.

First of all, one group only considered
material (financial) relationships as the object

of civil law.

This meant that immaterial relationships

remained outside the framework of civil law.

O06a perreHust ObUTH KPUTHUECKU OOCYKICHBI
I"®. IlepmeHeBny B ee  ydyeOHUKE
Poccuiickoro I'paxkganckoro mpaa, 10 uzg.,
Mocksa, 1912r., 2-3.

Takas MpaKTHUKa ObLIa IITUPOKO

pacnpocTpaHeHa.

JIns paclIMpeHHOrO MEPEYHs TAKUX PELICHUI
cM. A.M.I'ynseB, Pycckoe I'paxnanckoe

npaBo, Cankt-IletepOypr, 1913r.

[IpaBoBoe monpasgeneHue  YibluaHa B
YaCTHOM M OOIIECTBEHHOW >KU3HU CIY>KUJIO B
KayecTBe OOIero MpUHIUIA B JOKTPUHE
JOPEBOJIFOLIMOHHOTO ['paknaHCKOro mnpasa B
Poccun, koropas mpuHsuia crerupuyecKyro

BCTBb IIPpaBa B KAUYCCTBC OTHpaBHOﬁ TOYKHU.

B T0 ke Bpems ObUTH CYIIIECTBEHHBIC PA3IHUUS
BO B3MJISZIaX Pa3HbIX aBTOPOB OTHOCUTEIBHO
TpaHUll MEXAY OTUMHU  OTpaciisiMH, W,
COOTBETCTBEHHO, MEXIY MPEIMETAMU KaXI0U

N3 HHUX.

[Ipexxne Bcero, oaHa Tpymmna paccMaTpuBaia
JIUIIb MartepuanbHbie-((hMHAHCOBHIE)

OTHOIIICHUSI KaK 00BEKT ['pakaaHCKOro mnpasa.

DOT0  O3Ha4yajlo, 4YTO  HEMaTepualbHbIC
OTHOILIECHUS OCTaJIUCh 3a paMKamu

I'pasxxranckoro npasa.




This idea was expressed in particular in the
works of K.D. Kavelin, including the study
published in 1864 under the unambiguous
title Chto est’ grazhdanskoe pravo i1 gde ego
predely? (What Is Civil Law and Where Are

its Borders?).

One of its basic propositions was that in civil
law “all indicated legal relationships have as
their object material, financial values in the

form of physical things, rights and services”.

It is obvious that—in a logical development
of this

relationships, especially family relationships,

point of view— immaterial
imbued with personal elements, would find

themselves outside civil law.

A special position was occupied by K.I.

Malyshev.

Acknowledging that material relationships
constituted the only object of civil law, he
nevertheless gave a very broad content to this

concept.

In the same vein he proposed that “this
concept covers any interest, capable of being

expressed objectively and of being an object

OTta 591 (& ObLIa BbIPAKCHA, B Y4aCTHOCTH, B

paboTtax K.JI.KaBenuna, BKJIIOYAst
ucce0BaHus, onyoarKoBaHHbIe B 1864T. oa
HEJIBYCMBICIICHHBIM Ha3BaHueM «YTo ecTh
I'paxxnanckoe mpaBo U T€ €ro MNpeaenbi?»
(Uto Takoe I'pakmaHckoe IMpaBO M TJIE €ro

TpaHUIbI?).

OpHMM U3 €€ OCHOBHBIX OJIOKEHUHN OBLIO TO,
YTO B TPa)XJAaHCKOM IIpaBe '"BCE yKa3aHHBIE
IIPAaBOBBIC OTHOIICHUS HMEIOT B KayeCTBE
UCXOJHOTO Marepuana, MaTEepUATBHBIX
LIEHHOCTEN B BUJE (PU3MUECKUX BEIIEH, TpaB 1

yeyr".

OueBUIHO, YTO B JIOTUYECKOM Pa3BUTHHU ITOMU
TOYKHU 3PEHUS HEMATECPUAIIbHBIX OTHOIIEHUM,
OTHOIIICHUH,

0COOEHHO CEMENHBIX

IMPOHUKHYTBIC JINYHBIMHA QJICMCHTAaMU,
OKa3aJInch OBI 3a npeaciaMu rpaxaaHCKoOro

mpasa.

Oco06yto no3uruto 3aHsu1 K. M.Masbiies.

[Ipu3HaBasch, 4TO MaTepUagbHbIC OTHOIICHUS
MPEACTABISIOT TOJBKO 00BEKT ['paxkgaHCKOro
npaBa, OH BCE K€ Jajd OYEHb PACIIMPEHHOE

COACPIKAaHNEC OTOI'0O IOHATHA.

B Towm ke kirode oH MMPCAIOJIOKUII, YTO «ITO

NOHSATHE  TIOKpbIBaeT  JI00OM  HMHTepec,

CIOCOOHBIN ObITh OOBEKTHUBHO BBIPAKEHHBIM U




of private law, and it therefore also embraces
in its wide sense personal civil relationships
and therefore the entire field of possible
private legal relationships”; K.I. Malyshev,
Kurs obshchego grazhdanskogo prava Rossii,
St. Petersburg 1878, 2.

Similar views were developed, in particular
by Professor Meier, who came to the
conclusion that “the doctrine of civil law is to
be determined by the doctrine concerning the

law of things [imushchestvennoe pravo]”.

Of special interest in this connection are his

views on the nature of family law.

Meier considered that “the institutions of
family relations are alien to the sphere of civil

29

law”.

D.l. Meier, Russkoe grazhdanskoe pravo, St.
Petersburg 1897, 2.

Accordingly, he proposed to divide these
relationships among canon law (which dealt
mainly with the conditions of concluding and
dissolving marriages and public [ state] law.
The latter was supposed to regulate questions
regarding guardianship and curatorship, as
well

as relations between parents and

children.

SIBJIICTCSI 00BEKTOM YaCTHOTO 3daKOHa, 1 TaKHM

0o0pa3oM, OH TakK)Ke BKJIIOYAETCS B €ro

IHI/IpOKI/Iﬁ CIICKTPp JIMYHBIX T'PAXKIAHCKUX

OTHOIIEHHWN W, CJIEJAOBATEIbHO, BO BCE IOJIE
BO3MOYKHBIX YaCTHBIX MPaBOBBIX
otHomeHuin,-K.M. Maneimes «Kypc obero
Cankr-

['paxnanckoro Poccumy,

[TerepOypr, 1878r.2

npasa

[TogoOHbIe B3ryIAnbl ObUIM pa3paboTaHbl, B

4acTHOCTH, NpodeccopoM MeiiepoM, KOTOPBIi

Npuliea K  BBIBOAY, 4YTO  «JIOKTpPUHA
I'paxxmanckoro  mpaBa  JOJDKHA  OBITh
OIpEelICJICHa  JIOKTPUHOM  3aKOHA  BEIIEH
[MMylIIECTBEHHOE TTPaBo]).

OcoOeHHBIt  WHTEpEC B  JTOM  CBS3H
NpEACTaBISAIOT €ro B3MIAAbl Ha MPUPOIY

CEMENHOrO0 Ipasa.

Meitep cuuTaeT, YTO «UHCTUTYTBl CEMEUHBIX
OTHOLIEHUN uyxkael chepe [pakmanckoro

IpaBa»

.. Menep «Pycckoe ['paxmanckoe mpaBoy,

Cankr-IletepOypr,1897r.2

B cBsi3u ¢ 3TUM, OH NMPEAJIOKUIT Pa3AeIUTh 3TU
OTHOLIEHUS CpeAu KaHOHWYECKOIO IIpaBa,
KOTOpO€  OIpenessieT TJIaBHBIM  00pa3oM
yCIIOBUS 3aBEPILIEHUsI pacTOp>KeHre OpakoB) U

oOmecTBeHHbIH [« ocyaapCcTBEHHBII | 3aKOH.

10



Observing that “the legal aspect of the
relations between parents and children is

expressed mainly in parental power”.

Meier considered that “it would be
appropriate to refer it [parental power] to

state law [gosudarstvennoe pravo]”.

The most widespread point of view remained
nevertheless the position of those who
considered it impossible to limit the object of

civil law to mere material relationships.

This implied that it was considered inevitable
to include personal relationships in the object
of civil law, along with material (property,

imushchestvennye) relationships.

E.g., K.N. Annenkov, Sistema russkogo
grazhdanskogo prava, St. Petersburg 1899,
31 ff.; G.F. Shershenevich, Uchebnik
rossiiskogo grazhdanskogo prava, 10th ed.,
Moscow 1912, 7 ff.

In this way any doubts concerning the
possibility of civil law also embracing family

relationships were removed.

[locnennuii ObLT MNpU3BAH YPEryJIHpOBaThH
BOIIPOCHI, Kacaroluecs OMEKH u
MOMEYUTENHCTBA, & TAKKE OTHOUICHUN MEXIY

poanuTeIsIMA U ICTbMMU.

OTMGTI/IB, qTo «HpaBOBOﬁ aCIIEKT OTHOIICHUM
MCKAY POAUTCIIMM WM JCTbMH BbIPAKACTCA

T'JIaBHBIM 06p330M B pO,Z[I/ITeHLCKOﬁ BJIaCTH».

Meiiep cunTaet, yTo OBLIO OBI 11€JIECO00Pa3HO
nepenatb €€ (POOUTENBCKYIO  BIJIACTh)
I'ocymapctBennomy mpaBy [I'ocymapcTBeHHOE

MpaBo].

Haunbonee pacnipocTpaHEeHHON TOUKOMN 3peHUS
OCTaBajach, OJTHAKO, IMO3ULIHS TE€X, KTO CUUTAI
HEBO3MOXXHBIM OTPAHUYUTH 00BEKT
I'paxnanckoro npaBa  JUIA MPOCTHIX

MaTCpHUAJIbHBIX OTHOIIICHUM.

DTO 03HAYaJ0, YTO CUHTAIIOCH 00A3aTEIbHBIM
BKJIFOUCHHE JIMYHBIX OTHOIICHUH B MpEIMET
['paxnaHckoro mpaBa HapsAy C MaTepuaioM
(cOOCTBEHHOCTH, MMYIIECTBEHHbBIE)

OTHOIIIEHUM.

Pen. K.H. AunenkoB, Cuctemsl ['paxkianckoro
Pycckoro npasa, Cankt-IletepOypr, 1899, 31
u gamee [.®. IlepmeHeBuy, y4yeOHUK
Poccuiickoro I'paxnmanckoro mpasa, 10 wu3z.,

Mocksa, 1912 1.
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Moreover, one did not feel prevented from
regarding personal relationships of all

different kinds as civil relationships.

The views of Professor Pokrovskii may serve

as an example.

What we have in mind is certain statements
to be found in his work Osnovnye problemy

grazhdanskogo prava, Petrograd 1917, 104.

He proposed to start from the general
tendency in the history of mankind towards

an increasing complexity of human existence.

He pointed out that as the human personality
developed, his interests became more
complex, and this in turn led to the need to
have the scope of civil law embrace also the
right to one’s name, to the protection of one’s
private life, and to the protection of the
individual’s existence against invasion by

other persons.

Pokrovskii regarded the maximum protection
of human interests as the purpose of civil law
and, following Professor Shershenevich, he
therefore specifically included the so-called
exclusive rights among the other immaterial
rights covered by civil law: rights which have

as their object the intellectual ownership

Takum 00pa3oM, JUKBUIUPYIOTCS JHOOBIE
COMHEHMS,  KacamwlIllhecss  BO3MOXHOCTEU
['paxxnanckoro mpasa, Tak)kKe OXBaThIBAIOIIIETO

CEMEUHBIE OTHOIIECHUS.

bonee Toro, HUKTO HE YYBCTBOBAJI, YTO €rO
o0eperaroT OT BMEIIATEIbCTBA B JIUYHBIC
OTHONICHUS  pa3jIMYHBIX  BUIOB,  KakK

['paxx1aHCKHUX OTHOIIEHUH.

Barnsaer npodeccopa IlokpoBckoro moryr

CIIYy’)KATb IIPUMEPOM.

To 4Tro MBI UMeNM B BHUIY, - OMNpEEICHHBIC
BBICKa3bIBaHUS, KOTOPOE MOKHO HAWTH B €TO
pabote. OcHOBHBIE TIpoOIeMBbl ['paskaaHCcKoro

npasa, [lerporpan, 1917, 104.

OH npeIoKUI HavaTh ¢ OOIIEeH TeHICHIINH B
UCTOPUU yeJIOBEYECTBa B CTOPOHY

YCIOKXHCHHA YCJIOBCUCCKOI'O CYIICCTBOBAHMA.

OH oTMeTHII, 4TO C TEX MOpP, KaK YeJIOBEYECKas
JUYHOCTh  Pa3BUBACTCs, €€  HWHTEPECHI
CTAHOBSITCSL BCEe 0oJiee CIIOKHBIMU, U ITO, B
CBOIO O4Yepe/lb MPUBOIUT K HEOOXOJAMMOCTH
uMeth  chepy BamsHUS [ paxkgaHCKOTO
npaBa. Takue kKak mpaBO Ha MM, Ha 3alUTY
YaCTHOM KHU3HH, & TAK)KE HA 3AIIUTY KXU3ZHU

HHIANBUAYYMA OT BTOPKCHUS APYTUX JIUII.
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arising especially in connection with “the | IIpodeccop  IlokpoBckuii  paccmaTpuBai
creation of a work of literature, the painting | MakcuManbpHyr0 ~ 3aIIUTy  YEJIOBEYECKUX
of an artist, or a scientific of technical | unrepecoB kak 1enp I'paskaaHckoro mpasa ,
discovery”. cienys mnpodeccopy lllepmeneBuuy, oH
MTOATOMY CHeIUaIbHO BKJTFOUHIT
OKCKIIIO3UBHBIC  TpaBa  Cpead  JOPYTHX
HEMaTepUaIbHBIX TIPaB, TMPEAYCMOTPEHHBIX
On a wider plane, this was all connected with | I'paskqaHckuM — 3aKOHOJATEILCTBOM:  IIpaBa,
the affirmative answer to a question to which | umeromue CBOMM 00BEKTOM
Roman law replied negatively: the possibility | naTeIIEKTYaIBHYIO COOCTBEHHOCTb,
of the existence in civil law of immaterial | Bo3HHKatOIIyI0 OCOOGHHO B  CBA3U  «C
(non-financial) obligations. CO3/IaHHEM JUTEPAaTypHBIX MPOU3BEACHUH,
KUBOIMCH  XYJOKHHKAa  WIH  Hay4IHO-
Pokrovskii of course approved of the first | TexHHYECKOTO OTKPBITHSIY.

step taken in this direction by Article 28 of
the Swiss Civil Code, which specifically | B 6onee mmupokom miaHe Bce 3TO ObLIO
protected personal rights. CBSA3aHO C YTBEPIUTCIILHBIM OTBETOM Ha
BOITPOC, HA KOTOPBIM PUMCKO€E MpaBo OTBETUIIO
OTPHIIATEIILHO: BO3MOYKHOCTD CYIIECTBOBAHUS
A similar idea had been inserted from the |B ['paxknmanckom mpaBe HeMaTepHAIBHBIX
very beginning in the draft Civil Code of | (HedhuHaHCOBBIX) 00s3aTEIBCTB.

Russia. [ToxpoBcKwMii, KOHEUHO, OJJOOPHUIT MEPBHI 11T,
CICIIAHHBI 10 HANpaBJIICHHIO K cTaTtbe 28
Already its very first article, as observed | I'paxxnanckoro koaekca IlIBeiitiapun, KOTOpPbIit
above, was supposed to provide that|ocoOGeHHO BhICTyIA B 3aLIUTY MEPCOHATBHOTO
“everybody is considered to be free to have | npaga.

and to acquire civil law rights, personal as
well as material, from the day he is born®. [logoOnass wages Onuta ¢ caMoro Hadalia

BHeApeHa B [ paxxnanckuil koneke Poccun.

The draft included at the same time family | Vxe ¢ mepBoii ctatbu, Kak OBLIO OTMEUEHO

law as an inherent part of the code, and | Beime, ObUTO TPEITIOKEHO TPETYCMOTPETH,

13



provided specifically for copyright and patent | «uto kakaplii sBISETCS CBOOOJHBIM UMETh U
law. npuoOpeTaTh ['pakiaHCKUe 3aKOHHBIE MPaBa,
JWYHBIC, TaK )K€, KaKk MaTepuaabHbIC, CO JIHS,
KaK OH POJIHIICS.

Once the separate existence of public and
private law had been recognized, it became | [IpoekT BkiIrOYan B TO K€ BpeMs CeMEHHOE
necessary to distinguish between the two. MpaBO B KaueCTBE HEOTHEMIIEMOM YacTH
KOJEKCa, W TPSIMO TPEIyCMAaTPUBAJICS IS
In this respect, different views were put|aBTOpCKOIro M MaTeHTHOrO MpaBa.

forward. Two of them in particular were
discussed by Shershenevich. [Tocrme Toro, kak OBUIO TPHU3HAHO OTIEIHHOE
He observed that some based the distinction | cymecTBoBanue myOJUYHOTO ¥ YaCTHOTO
on “substantive” elements, while others opted | mpaBa, Bo3HHKJIa HEOOXOAUMOCTH pa3IMyYaTh
for something quite different, “procedural” | 3Tu 1Ba OHATHS.

elements.
[lo »TomMy moOBOAy OBLTM  BBIABUHYTHI
pasnuyHbBIC TOYKM 3peHus. J[Be W3 HHX, B
The former took the difference in interests as | vactHocTH,  paccMOTpeHBI B paborax
the starting-point, juxtaposing private and | IllepiieneBunya.

public interests, while for the latter the | On oTmernn, 4YTro HEKOTOpPBIE 3a0CTPSIOT
criterion was not what was being defended, | Buumanue Ha «MaTepHATLHO-TIPABOBBIX)
but how such defense was effected: in public | anemenTax, B To BpeMsi, Kak JApyrue CMOTPST
law the initiative to defend the protected | coBepmienHo Ha Japyroe: «IpoleaypHBIC
interests should belong to the state and should | aremeHTBI.

be exercised independently from, and
possibly even against, the interests of the | [TepBbie B3sun 3a OTIIPABHYIO TOUKY Pa3HUILY B
party affected. UHTEpecaX,  CONOCTABJIAS  4YacTHBIE U
0OIIIeCTBEHHBIE HHTEPECHI, B TO BPEMsI, KaK JIJIs
JIPYTUX TJIABHBIM KpUTEpPHEM ObLIO HE TO, YTO
In private law the initiative would | 3amummaercs, HO Kak Takas 3amuUTa ObLIa
unquestionably belong to the party affected. | mpoBenena: B myOaMYHOM IIpaBe WHHIIMATHBA

3alIUTbl HMHTCPCCOB MAOJDKHA MHCXOAWUTH OT
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Shershenevich himself supported the former
position. In the end he therefore reached the
conclusion that: “civil law consists of the
totality of legal norms which determine
individual

private relationships between

members of society.

The scope of civil law is therefore determined
by two factors: (1) private persons, as
subjects of relationships, and (2) private

interest, as the contents of the relationships.”

The views of Malyshev were close to those of
Shershenevich.

Malyshev considered the difference between
the two branches to be in their objects: for
public law “this is the organization and
administration of the state, the relationships
between the state and its subjects, as well as
foreign relations. while civil law is concerned
with personal/property competences” (K.I.
Malyshev, Kurs obshchego grazhdanskogo
prava Rossii, St. Petersburg 1878, 1-8).

The same goes for the views of Vas’kovskii,
who held that civil or private law in an
objective sense was to be defined as “the
totality of norms which determine the mutual

relationships of people in their private lives,

rocygapCrtBa M OOJDKHA  OCYIICCTBIIATLHCA
HC3aBUCHUMO OT, MU, BO3BMOKHO, AAKC IIPOTHUB,

MHTEPECOB YYaCTBYIOIIEH TPYIIIIbIL.

B uwactHOM [MIpaB€ MHUIIMATHBA4, HCCOMHCHHO,

npuHaAexana Obl TPyINe MOCTPaaBIIUX.

[lepuieHeBUY caM MOAAECPKUBAET NIEPBYIO
NO3ULIMI0. B KOHIIE KOHIIOB, OH UIMEHHO
MOATOMY NMPUXOJUT K BHIBOJY, UTO
«I"paxk1aHCcKO€ MPaBO COCTOUT U3
COBOKYIHOCTH MPABOBBIX HOPM,
ONPEIEISIOIUX YACTHBIE OTHOIICHUS MEXKTY

OTACJIbHBIMH YJICHAMU O6H_[€CTBa.

Cdepa I'paxxganckoro npasa mo3Tomy
onpenensiercs AByMms pakropamiu: (1).4actHbie
JU1A, KaK CYObEKThl OTHOIICHUHN U
(2)uacTHBIN UHTEpEC, KAK CONCPIKAHNE

OTHOIIIEHUI.

Barisiaer MasbimeBa ObLIH OJIM3KH B DTOM K
[IlepmieneBunyy.

MarbIiieB momiarai, 4To pasHUIA MEKITY
JIBYMS BETBSIMU HaXOJUTCS B UX O0BEKTAX:
JUTSI ITyOJTMYHOTO TIpaBa «3TO OpraHU3aIvs U
yIPAaBJICHUE TOCYAPCTBOM,
B3aMMOOTHOIIICHHE MEKy TOCYIapCTBOM H
€ro NoAJaHHBIMHU, TaK K€, KaK
MEXyHAPOHBIC OTHOIIIEHUS. B TO BpEM,
KaK B KOMIIETCHIINH [ pakjaHCKOTo IIpaBa

JIMYHBIC 1 UMYIICCTBCHHBIC OTHOIICHUA
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and in a subjective sense—the measure of
power and liberty granted to individual
persons in this sphere”(E.A. Vas’kovskii,
Uchebnik grazhdanskogo prava, part 1, St.
Petersburg, 1894, 2).

One of the few opponents of a division of law
into public and private, based on the interest
criterion, was Gambarov.

He

[publichnye], but also private interest are

argued that: “not only public

public [obshchie].

The difference between the two branches is
only in the degree to which the public interest
i1s expressed.” The distinguishing criterion
was therefore quantitative, rather than
(lu.S.
grazhdanskogo prava, chast’ obshchaia, St.

Petersburg 1912, 40-47).

qualitative Gambarov, Kurs

The first Russian Civil Code (1922) was
adopted under, and operated in, conditions in
which Ulpian’s idea of the existence of two
different branches of law—public and
private—had been rejected at the highest

level and in the most resolute way.

(K.X.Maneimes, Kype o6miero I'paxxianckoro
npaBa Poccuu, Cankr-IletepOypr, 1878, 1-8).

To xe camoe Kacaercs B3IJs10B
BacpKOBCKOTr0, KOTOPBIN YCTAaHOBHII, YTO
['paxk1aHCKOE MM YaCTHOE MPABO
00BEKTUBHOM CMBICJIE JIOJHKHO OBITh
ONPENEIICHO KaK «COBOKYITHOCTb HOPM,
YIPaBJISIOMIMX B3aMMOOTHOILIEHUSIMU JIIOJIEH B
WX JJUYHOU KU3HU, & B CYOBEKTUBHOM
CMBICJIE-MEPOM BJIACTU U CBOOO/IHI,
MPEOCTaBICHHBIX UHANBUYYMOM B 3TOMN
cheper. (3.A.BacbkoBckuit, Y4ueOHUK
I'paxxnanckoro npasa, yacts 1, CaHKT-

[TetepOypr, 1894, 2).

OnvH U3 HEMHOTUX MPOTUBHUKOB pa3jieicHus
IpaBa Ha rOCYIapCTBEHHOE U YaCTHOE,
OCHOBAHHOTO HAa KPUTEPHUIX UHTEPECOB, OBLIT
I"'am6apos.

OH yTBepxaaj, 4TO «HE TOJBKO
0011IeCTBEHHBIH, [ITyOJUYHBIN |, HO TaKXe
YaCTHBIN UHTEPEC SABJISIETCS OOIICCTBEHHBIM

[0OTImit].

Pa3znuna Mexxny ABymsi BETBSIMU TOJIBKO B TOM
CTETEHH, B KOTOPOI BhIpaYKEH OOIIECTBEHHBIN
uHTepec». «OTIIMYUTENBHBIN KPUTEPUI
HOCHT, II03TOMY, JIMIIb KOJIMYECTBEHHBIH, a HE
kadecTBeHHBIN xapakTep». (FO.C.I'ambapos,

Kypc I'paxnanckoro npasa, YacTts oOuas,

Canxkr-IlerepOypr, 1912, 40-47).
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According to Lenin’s well-known statement:
“We do not recognize anything as private, for
us anything in the field of economics belongs

to public law, and not to private law.”

The Civil Code itself did not express itself
explicitly on the matter of the object of civil
law. The Code in fact reiterated the first
article of the (prerevolutionary) Statute on
Civil Procedure (quoted above); its Article 2
provided: “Disputes concerning civil law are

resolved by the courts.”

To this was only added that “relationships
concerning land, relationships arising from
the hire of labor and family relationships will

be regulated by a separate code of law”

(Art.3.).

The latter norm gave rise to several diverging
interpretations. In the dominant view in legal
literature it was regarded as a direct
indication of the recognition of land law,
labor law and family law as independent
branches of law, similar to civil law; only
much later, in respect of family law, did
doubts arise which led some authors to the
firm conviction that family law was actually

a part of civil law.

[lepBoiii ['paxkmanckuii konexe Poccnn

(1922) Bomren B cuity ¥ paboTaj B yCIOBUSX, B

KOTOPBIX HJies YJIbIIMaHa O CYIIECTBOBAHUH
JBYX Pa3JIUYHBIX BETBEH 3aKOHA-
roCy/1apCTBEHHOI'O ¥ YaCTHOr0-0Obliia
OTKJIOHEHA Ha BBICILIEM YPOBHE U CaMbIM

pPEHIUTENIbHBIM 00pa3oM.

CornacHo XOpOIIO U3BECTHOMY
BBICKa3bIBaHUIO JICHMHA: «MBI HUIYETO HE
MpU3HaeM, KaK YacTHOE, JJIT Hac BCE B
00J1aCTH Y KOHOMHUKH OTHOCHTCS K

nyOJTUYHOMY TIPaBy, a HE K YaCTHOMY».

Cawm I'pak1aHCKUI KOJIEKC HE BBIPA3HIICS
SICHO IO JaHHOMY BOIIPOCY 0OBbEKTa
rpaxaaHckoro npasa. Kogekce paktuuecku
IOBTOPUJI MIEPBYIO CTATHIO

(mopesomtonirionHoro) Ilosoxenus o

I'paxxnanckoit mpoueaype (MpOLUTUPOBAHHYIO

BBIIIE); €r0 CTaThs 2 MpeaycMarpuBaert: "
Crnopsl, Kacaronyecs rpaXJaaHCKOro Ipasa,

pasperiaiorcs B cyaeOHOM mopsike'.

K aromy numis MOXKHO 100aBUTH, YTO
"OTHOIIIEHUS 10 TOBOY 3€MJI, OTHOILLICHUS,
BO3HUKAIOUIME U3 HaliMa TPYAOBBIX U
CEMEHHBIX OTHOIIICHUH , OyAeT
pPETYIMPOBATHCS OTJACIBHBIM KOJIEKCOM

npasa" (ct .3.).

17



[Tocneansist HOpMa MOPOAMIIA HECKOIBKO
PaCXOISIIIUXCSI HHTEPIPETAIHi.
JloMuHMpYIOIIas TOYKa 3pCHUS B

Bratus’, Sovetskoe grazhdanskoe pravo Part | ropuanueckoii tuteparype paccMaTpuBacT

1, Moscow 1938, 8-9; Iu.K. Tolstoi, “O | npsmoe ykazaHue Ha IPU3HAHUE 3€MEITBLHOTO
teoreticheskikh ~ osnovakh  kodifikatsii | mpaBa, Tpyn0BOTO MpaBa u cEMEHHOTO MpaBa B
grazhdanskogo zakonodatel’stva”, | kKauecTBe caMOCTOSTEILHBIX BETBEH MpaBa,
Pravovedenie 1957 No.l, 46; S.I. Landkof, | mogo6Ho I'paxmanckoMy mpaBy; TOJIBKO
Osnovi tsyvil’nogo prava, Kiev 1948, 5 ff. ropasjo Mo3:e B OTHOIICHUH CEMEUHOTO
3aKOHa BO3HUKIIM COMHEHUS, KOTOPHIE
MIPUBETTN HEKOTOPBIX aBTOPOB K TBEPAOMY
yOEXIEHUI0, YTO CEMEMHOE MpaBo ObLIO Ha
The authors (D.M. Genkin, 1.B. Novitskii and | camom jelte 4acTbio rpaskJaHCKOTO IMpaBa
N.V. Rabinovich) of the voluminous Istoriia
sovetskogo grazhdanskogo prava (1917- | Bpatycs, CoBerckoe I'paxkmanckoe I1paBo
1947), Moscow 1947, included the history of | Hacts 1, Mocksa 1938, 8-9; K0.K. ToacToi,
family law, without any attempt to regard it | "O TeopeTndecKuX OCHOBaX KOJAH(PHUKAIIH
as something separate, together with the | rpaxxmanckoro 3akoHomarenbCTBa ",

history of the law of property, contractual | IIpaBoseaenue 1957 Ne 1, 46; Jlanakod C.I.,
obligations and inheritance law (390 ff.). Ocnosbl iuBmITbHOTO [IPABA, Kues 1948, 5

H Jajice.

The views of Professor loffe showed some
evolution over the vyears. |Initially he | Apropsl (DM I'enkun, U. b. Hourkwuii, H. B.
considered family law as a part of civil law, | PabunoBu4) u3 00BEMHUCTOrO COBETCKOTO
but only in the sense of an educational | rpaxmanckoro mpasa (1917-1947), Mockaa,
discipline (cf. O.S. loffe, Sovetskoe | 1947 r. BkIto4aaym UCTOPHIO CEMEHHOTO ITPaBa,
grazhdanskoe pravo, Leningrad 1957, 15). | 6e3 kakoii-Tu0O MOMBITKA pacCMaTPUBATh €ro
Later on, he argued in favor of the necessity | kak HedTo OTHEIIEHOE, BMECTE C HCTOpUEH
of including family law as a special | 3akona COOCTBEHHOCTH, JOTOBOPHBIX

subdivision in civil law (cf. especially O.S. | o6s3arenscTB 1 mpaBa HaciienoBanus (390 ci.).
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loffe, Sovetskoe grazhdanskoe pravo,
Moscow 1967, 38).

There were, however, many opponents of the
idea, in other words—advocates of the
independence of family law, among them
especially V.A. Riasentsev, (ed.) (Sovetskoe
semeinoe pravo, Moscow 1982, 11 ff.), G.K.
Matveev (Semeinoe pravo, Moscow 1985,
34), and V.A. Tarkhov (Sovetskoe
grazhdanskoe pravo, Saratov 1991, 15 ff.).

The unconditional rejection of a distinction
between public and private law resulted in the
necessity of using not only the object, but
also the method of regulation as a means to
individualize civil law and other branches of

law.

The combination of these two independent
criteria served as the starting-point for
separating, on the one hand, civil law, land
law, and family law, and, on the other,
constitutional, administrative, financial,
criminal and procedural (criminal as well as

civil) law.

Barmsger  mpodeccopa A, @.  Hodde
npeTeprenu TMOCTENeHHOE HM3MEHEHHE Ha
MPOTSDKEHUH MHOTHX JieT. [lepBoHavanbHO OH
CUUTAI CEeMENHOE  MPaBO  YaCThIO
IPaKJAHCKOTO MpaBa, HO TOJBKO B CMBICIIE
obOpazoBarensHoi aucturumHbl (cp. Nodde,
Cogerckoe, I'paxxnanckoe [TPABO Jlenunrpan
1957, 15). Tlo3ke OH BBICKA3aJCid B TOJb3Yy
HEOOXOAMMOCTH BKJITFOUCHUSI CEMEHHOTO TIpaBa
B KAaueCTBE CIEHUAIBLHOTO TOJpa3/iejeHUs B
rpakJaHckoe mpaBo (cp.crenuayibHO A. @.
HNodde, Coserckoe I'paxmanckoe Ilpaso,

Mocksa 1967, 38).

beimn, oaHako, MHOTHE TPOTUBHHUKU WJICH,
IPYTUMU CJIOBaMH - CTOPOHHUKHU
HE3aBUCUMOCTH CEMEHHOTO MpaBa, CPEAr HHUX
ocobenno B.A. Pszannes, (mox pexn.) (Com
Cewmeiinoe npaBo, Mocksa 1982, 11 cn.), I'.K.
MargeeBa (CemeiiHoe mpaBo, MockBa 1985,
34), u B.A. Tapxos (Cos ['paxxnanckoe IIpaso,
Caparos 1991, 15

besyciioBHBII  OTKa3 OT  pa3rpaHUYEHUs
nyOJUYHOTO M YacTHOTO TpaBa MpPHUBEN K
HEOOXOJMMOCTH HCIOJIb30BaHUSI HE TOJBKO
00bEKTa, HO M METOJAa pEryJupoOBaHUs B
KaueCcTBE  CpEACTBAa  HMHAMBUIAYAIM3ALHU

IPaXKIAHCKOIO MpaBa v APYIUX BETBEU MpaBa.
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The second Russian Civil Code (1964) was
the 1961
Principles (Osnovy) of Civil Legislation of
the USSR and the Union Republics.
According to the Constitution of the USSR,

preceded by another statute:

the Civil Code had to conform completely to

these Principles.

Nevertheless, in the question considered
here—concerning the object of civil law—a
significant difference arose between the

Principles and the Civil Code.

The Principles (Arts.1 and 2) defined the
contents and the limits of civil law as such,
while the Code combined the provisions
concerned in a statement of the contents and
action radius of the Code itself, neglecting the
fact that for all its importance the Code is and
will always remain a part, albeit the basic

part, of civil legislation (civil law).

With regard to the object of civil law, the
Principles distinguished between four
different elements (this applied also, with

some reservations, to the Civil Code).

First of all, three kinds of regulations were
recognized as being regulated by civil

legislation (the Civil Code): property

Coueranue OTHX HE3aBHCHMBIX

IBYX
KPUTEPUEB MOCITYKUIU OTIIPABHOW TOUYKOU ISt
OTZEJIEHUS, C OAHOW CTOPOHBI, I'PAXKIAHCKOTO
IIpaBa, 3¢MEJIbHOIO IIPaBa, U CEMEUHOTO IIPaBa,
a, C Jpyrol CTOPOHBI, KOHCTUTYLIMOHHOTIO,
aIMUHUCTPATUBHOTIO, (uHaHCOBOTO,
YTOJIOBHOTO U MPOLIECCYAIBHOTO (YTOJIOBHOTO,

TaK)Ke KaK IpaKJaHCKOI0) IpaBsa.

Bropomy ['paxnanckomy xkoaekcy Poccun
(1964 r1.) npenmecTBOBal JPYrol 3aKoH:
(OCHOBBI)

[TpuHUHTBI TPaXKIAHCKOTO

3akoHomarenbcTBa Coroza CCP U COMO3HBIX
peciyonmuk  1961. B cooTBeTcTBHM €
Konctutymuen CCCP, I'paxagaHCKuil KOIOEKC
JOJDKEH OBII  IMOJHOCTBIO COOTBETCTBOBATH

ytuM OCHOBaM.

Tem He MeHee, B O3TOM  BOMpPOCE,
paccMaTpuBaeMOM  37€Cb, B  OTHOULIECHUH
00BbEKTa TPaKJAHCKOTO TMpaBa, BO3HUKIH

CYIICCTBCHHLIC PA3JIMIUA MCIKIAY OcHoBamMH u

['paxk1aHCKUM KOAEKCOM.

OcHoBbI (cT.1 U 2) onpeaenuin CoiepKaHue u
npeaebl TPaXKJaHCKOTO MpaBa Kak TaKOBOTO, B
To Bpems kak Koxaekc — oObeauHHI
COOTBETCTBYIOIIHUE TMOJOKEHUS, OTHOCSIIECS
K YTBEPXKACHUIO COJACpPKaHWS U TPaHHUII
nerictBus camoro Kopmekca, 6e3 ydera TOrO
dakTa, uTo IpH Beel cBoer BaxxHocTH Koaekc

ABJILICTCA U BCEraa 6}’IICT OCTaBaTbCia 4acCThbIO,
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relationships, non-property personal
relationships connected with them, and also

other non-property personal relationships.

With regard to the latter, a reservation was
made: such relationships were regulated by
civil law only where specifically provided
by law (Art.1, para.2, Principles; Art.1, RF
Civil Code).

Moreover, in the Principles and the Civil
Code an explicit statement appeared for the
first time that the rules of civil law (the Civil
Code) did not apply to property relationships
based on the administrative subordination of
one party to another, or to fiscal and
budgetary relationships (Art.2, para.3, RF
Civil Code).

Finally, both statutes repeated the statement
already contained in the RF Civil Code of
1922 to the effect that family, labor and land
relationships were regulated by resp. family,
labor and land legislation (Art.2, para.8, RF
Civil Code).

This legal regime was extended in 1987 to

mining, water and forestry relationships,

XOTI M OCHOBHOM YaCTblO, TPAKIAHCKOI'O

3akoHoAaTenbcTBa (I'pakmanckoro mnpasa).

Urto kacaercs oObekTa I'pak1aHCKOTO TIpaBa,
OCHOBBI pa3IeUIIUCh HA YETHIPE pa3TUUHBIC
AJIEMEHTa(3TO OTHOCUTCS TAKXKeE, C

HEKOTOPBIMU OrOBOpPKaMHu, K ['paxkaaHCcKOMy

KOJICKCY).

[Ipexne Bcero, ObUIO IPU3HAHO, YTO TPHU
BHJIa IPaBWII peryaupytorcs ['paxaaHCcKum
3akoHoAaTeabCTBOM (I park1aHCKUM
KOJIEKCOM): UMYIIIECTBEHHBIC OTHOIIICHUS,
HEUMYIICCTBEHHbIC JINYHBIC OTHOIICHUS,
CBSI3aHHBIC C HUMHU, a TaKXKe JIpyTue

HCUMYIICCTBCHHLIC JIMYHBIC OTHOIIICHMA.

Yro kacaeTcs mociaeAHero, To Oblia cieaHa
OTOBOpKA: TAKHE OTHOUIEHUS PETYJIUPYIOTCS
rpaXIaHCKUM 3aKOHOJIaT€JIbCTBOM TOJIBKO B
Clly4asx, ClelHaIbHO MPETyCMOTPEHHBIX
3aKOHOM (CT.] myHKT 2, npuHiunos; ct.1, I'K

PO).

Kpowme toro, B OcHoBax u ['paxknanckom
KOJIEKCE BIEpPBbIE MOSIBUIIOCH YETKOE
3as1BJIEHUE , YTO HOPMBI IPAKIAHCKOIO IPaBa
(I'paxnanckuit KOJEKC) HE pacTpOCTPAHSIIOTCS
Ha OTHOILIEHUS! COOCTBEHHOCTH, OCHOBaHHbIE
Ha aJMUHUCTPATUBHOM IOJYMHEHUH OJJHOU

CTOPOHBI IPYTOM, WU B (PUCKAIBHBIX U
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which were to be regulated by special

legislation for the three subjects concerned.

The norms mentioned were of no particular
influence on the accepted system of branches
of law.

After the adoption of the Principles in 1961
and the subsequent adoption of the Civil
Code in 1964, the most generally accepted
view among the authors was that family,
labor and land law (and, after 1987, also
environmental law) existed as separate
branches of law, parallel to civil law, and
alongside state, financial and administrative
law, considered as part of public law in those

days.

The impossibility of applying the norms of
civil law was explicitly restricted to property
relationships based on the administrative
subordination of one party to another, as well

as fiscal and budgetary relationships.

This allowed the conclusion, through an a
contrario argument, that the supplementary
application of the norms of civil law to,
especially, property relationships that were to

be regarded as belonging to family, labour or

OI0JPKETHBIX OTHOIIEHUSIX (CT.2, MYHKT 3,

I'paxxnanckoro kogekca PD).

Hakoner, 006a mocTaHOBIEHUS TOBTOPUIIH
3asBJIeHUE, yxe conepxkaieecs B [’ K PO 1922
. O TOM, YTO CEMENHBIE, TPYAOBBIE U
3€MEJIbHBIE OTHOLICHHS PETYIMPOBAINCH
COOTBETCTBEHHO CEMEWHBIM, TPYIOBBIM U
3€MEeJIbHBIM 3aKOHOIATEIbCTBAMH (CT.2, MyHKT

8, I'paxxnanckuii kosekc PD).

OTOT NpaBOBOU PEXHUM ObLT PACIIPOCTPAHEH B
1987 roay Ha 1OOBIYY MOJE3HBIX
MCKOITA€MBIX, BOJHBIX U JIECHBIX OTHOIIICHHIA,
KOTOpbIE JOJKHBI ObLTH PETYIHPOBATHCA
CIELUaIbHBIM 3aKOHOIATEIBCTBOM I TPEX
3aMHTEPECOBAHHBIX CYOBEKTOB.

YHoMsHyTblE HOPMBI ~ HE HMEIU 0C000ro
BJIMSIHUA HA IPUHSATYIO CUCTEMY BETBEH Mpasa.

ITocne npunstus OcHoB B 1961 rony wu
NOCJIEAYIOIIETO MNPUHATOrO  ['pakaaHcKoro
1964

KOJIEKCa B Hanboee

rofy,
oOIenpuHsATas TOUYKa 3PEHHS] CPEu aBTOPOB
Ta, YTO CEMEHHOEe, TPYJIOBOEC M 3EMEIbHOE

npaBa (u, mnocie 1987 roxa, TaKKe

OKOJOI'M4YCCKOC npaBo) CymeCTBOBAaJIM KaK

OTJACIIbHBIE  BETBM  IIpaBa, MAapAJJIEIBHO
IPAKIAHCKOMY  IIpaBy, MW  Hapsaay C
rOCyJ1apCTBEHHBIM, (uHAHCOBBIM u
aAMUHUCTPATUBHBIM IIPaBoM,
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land law would be permissible even without

a special statutory indication

Numerous discussions arose concerning the
object of civil law in connection with
amendments to the Civil Code.

One such discussion concerned the inclusion
of personal non-property relationships
among the objects of civil law.

In this case, Professor loffe argued, civil law
would be limited to the defense of personal
non-property rights, inasmuch as the
corresponding relationships could not be an

object of regulation by civil law.

The explanation was that such relationships
were either regulated by other branches of
law (e.g., the manner of acquiring and
changing a name would be regulated by
norms of administrative law), or (as, for
instance, in matters of honor and dignity) by
their very nature admitted only legal
protection but lacked the possibility of legal

regulation.

See, in particular, O.S. loffe, Sovetskoe
grazhdanskoe pravo, Leningrad 1967, 12 and,

by the same author, “Okhrana chesti 1

pacCMaTpuBajInCh KaK 4YaCTb HY6HI/I‘{HOFO

IIpaBa B TC JTHH.

HeBo3MoxHOCTB IIPUMEHEHUS HOPM
IPaXXKJAHCKOrO IpaBa ObUIa SIBHO OTpaHUYEHA
OTHOIIIEHUSMU COOCTBEHHOCTH, OCHOBaHHBIMU
Ha AaJMUHHUCTPATUBHOM IOJYMHEHUU OIHOMN
CTOPOHBI JPYIOM, a TaKKe HAJIOIOBBIMU M

6I-O,H)KCTHI)IMI/I OTHOIICHUAMMU.

OTO TO3BONWIO CHAENaTh BBIBOJ, MH3-32
KOHTpaprymMeHTa,  4TO  JOMNOJHUTEIbHOE
MPUMEHEHUE HOPM TpPaXKJIaHCKOro IpaBa ,
OCOOCHHO K OTHONICHHUAM COOCTBEHHOCTH,
KOTOpbIE JTOJKHBI OBLIIM paccCMaTpUBATHCS Kak
OpUHAJUIeKAIIME K CEMEHHOMY, TPYIAOBOMY
WM 3€MEJbHOMY TpaBy, ObUIO ObI JOMYCTUMO
naxxe 0e3 choenualbHOro 00513aTEIBHOTO

yKa3aHU4.

MHOTOUYNCIICHHBIE JUCKYCCUH B B OTHOIIICHUHT
00BeKTa TPaKIAHCKOTO TIpaBa BO3HUKIU B
CBSI3H C MOMNpaBKaMu B [ 'pakIaHCKOM KOJIeKCe.
OgHo w3 Takux OOCYXKIEHUN Kacaiaoch
BKJIIOUCHUS  JIMYHBIX  HEMMYIIECTBEHHBIX
OTHOIICHUH B 00BEKTHI TPAXKIAHCKOTO TIPaBa.
B stom cnyuae, mpodeccop A. ®. Hodde
yTBEpXKJald, TPaKIaHCKOE TMpaBO ObLIO ObI
OTPaHHYEHO B 3aIUTe  JIMYHBIX
HEUMYIIECTBEHHBIX pasB, MTOCKOJIbKY

COOTBCTCTBYIOIIMEC OTHOIICHUA HC MOTI'YT OBITH
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dostoinstva grazhdan”, Sovetskoe
gosudarstvo i pravo 1962 No.7, 62. The
views of Tarkhov were virtually the same.
Arguing that the regulation of non-property
relationship, not connected with property
relationships, would be a matter for
constitutional (state) law, he also pointed out
that the Civil Code merely protects personal
non-property rights (V.A. Tarkhov, Poniatie

grazhdanskogo prava, Saratov 1987, 70 ff.).

The same views were expounded by him in
the textbook Sovetskoe grazhdanskoe pravo,
Saratov, 1991, 8. Agarkov also used the
concept of “defense” with reference to certain
non-property rights which “although strictly
speaking personal rights, were protected as
rights to certain [immaterial] goods [blaga]
against anything and anyone (so-called
absolute rights)” (M.M. Agarkov, “Predmet 1
sistema sovetskogo grazhdanskogo prava”,
Sovestkoe gosudarstvo i pravo 1940 No.8-9,
66).

Another position , also widely developed in
the
Fleishits and Makovskii (“Teoreticheskie
kodifikatsii

grazhdanskogo zakonodatel’stva”, Sovetskoe

legal literature, was advocated by

VOprosy sovetskogeo

gosudarstvo i pravo 1963 No.l, 87), by
Chigir (Grazhdanskoe pravo BSSR, Minsk

O00OBEKTOM  PEryJMpoOBaHUs  TPaxIaHCKOTO

pasa.

beuio  mpuHATO OOBSACHEHHE, YTO TaKue

OTHOLIECHUS WM PEryJIUpylOTCs APYTUMH

oTpaciasiMd mpaBa (HampuMmep, THOPSAIOK

NpUOOpEeTEeHUs] M W3MEHEHUS HUMEHH OyaeT

pEeryIupoBaThCs HOpMaMH

aAMUHUCTPATUBHOTO  TMpaBa), WK (Kak,

HaIrpuMmep, B BOIIPOCAX YECTU U TOCTOUHCTBA)
CaMOM UX MPUPOAOU ITOIYCKAETCSA TOJIBKO

IIpaBoOBas 3amuTra, HO HE XBaTaJjio

BO3MOKHOCTH MPABOBOTO PETYIUPOBAHUS.

CMm, B dyactHocTh,A. @. MHodde, Cos

I'paxxnanckoe IlpaBo, Jlenunrpan 1967, 12 u
TOTO K€ aBTOPA, 'OXpaHa YeCTH JOCTOWHCTBA

rpaxnan’, CoB rocygapctBo u Ne 7, 1962 u
62.

IpaBo Barmsgoer  Tapxosa  Obui
9

IMPAKTHYCCKHU TAKMMH KC. P&CCY)KI[&H O TOM,

4TO pETyJIUpOBaHUE OTHOILICHUI

HCUMYIICCTBCHHOI'O, HC CBJ3aHHBIX C

OTHOIIIEHUSIMU COOCTBEHHOCTH, Oyner

BOIIPOCOM pInIb | KOHCTUTYIOUOHHOTO

(rocylapCTBEHHOTO)  MpaBa, OH  TaKxke
OTMETWJI, 4TO ['pakxIaHCKU KOHEKC MPOCTO
3alMIIAET JUYHbIC HEUMYIIECTBEHHBIEC IIPaBa
(B. A. Tapxos, [lonsiTue rpak1aHCKOTO MpaBa,
Caparos 1987, 70 ci.).

ObUIM  H3JI0KEHBI

Te xe B3TJIA b1 UM B

yueObnuke CoBerckoe ['paxkmaHckoe mpaBo
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1975, 8) and others. These authors held that
civil law not only protected but, also,

regulated personal non-property

relationships.

Further steps in the codification of civil law
were connected with the drafting of the
Principles of Civil Legislation of 1991 (it is
to be noted that the Principles remained in
force until they were superseded by the new
1994 RF Civil Code). The Principles of 1991
took over the formula from the 1961
Principles and the 1964 RSFSR Civil Code
that:

“The civil legislation does not apply to
property the

administrative

relationships  based on

or other public law
subordination of one party to another,
fiscal and other

including budgetary

relationships [...].”

At the same time, Article 1, para.3 provided:

“Civil law applies to family and labor
relationships and to relationships concerning
the utilization of natural resources and the
protection of the environment, possessing the
characteristics indicated in point 1 of this
provision, where these relationships are not

regulated by respectively family or labor

,CapatoB 1991, 8. ArapkoB  Takxe
HCTIONB3YETCs MOHATHE "3alUThI" CO CCHUIKOM
Ha OIpEJCICHHbIE HEMMYIIIECTBEHHBIE MpaBa,
"XOTsl, CTpOTO TOBOpPS JIMYHBbIE TpaBa, OBUIH
3allUIICHBl Kak MpaBa [HECYIECTBEHHBIC|
TOBaphl [0yiara] BONMpPEKH 4YEMY-IMOO U KOMY
(Tak Ha3pIBaeMbIe aOCOMIOTHBIC TIpaBa) "'(M. M.
Arapkos,"lIpenmMer U cuctemMa COBETCKOTO
CoBeTtckoe

I'pa’KaIaHCKOTO IIpaBa »,

rocyaapctBo u 1940 No.8-9 u npaso, 66).

JIpyras no3unusi, a TaKKe IIUPOKO pa3BUTAas B

IOPUIMYECKON JUTEPAType, BBICTYIIWINA 34

Oneitute 1 Makosckoro ( «TeopeTtnueckue

BOITPOCHI Ko (UKaIuu COBETCKOT'O

rpakIaHCKOT0 3aKkoHoAaTenbcTBA", CoBETCKOE
rocygapctBo U mpaBo 1963 Ne 1, 87), mo
Yurups (I'paxaanckoe npaBo BCCP, MuHnck
1975, 8) u npyrue. DTH aBTOPHI CUNUTAIIH, YTO
rpa)XIaHCKOE TIPAaBO HE TOJIBKO 3aIUIIAIIO0, HO,

KpOME  TOTO,  pEryJupoBaJi0  JIMYHBIC

HCUMYIICCTBCHHBLIC OTHOIICHHNA

JanbHeimue Iaru B Koaupukammm

IPAXJAHCKOIO TpaBa ObUIM  CBSI3aHBI  C

NOATOTOBKOM mpoekTa OCHOB Tpa)aaHCKOTO

3akoHogaTenbcTBa 1991  roma  (ciemyet

OTMETHUTb, YTO [IpUHIUIIBI OCTaBaJIUCh B CHUJIE
70 TeX TOp, MOKa OHU HE ObUIM 3aMEHEHbI
HOBbIM 1994 T'K P®). [Ipunuuner 1991 rona
1961 wu

MPUHSITA OcHoB

hopmymy
I'paxxnanckoro kogexkca PCOCP 1964:
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legislation, or the legislation concerning the
utilization of natural resources and the

protection of the environment.”

Accordingly, the subsidiary application of
civil law norms became universal with only
this difference that in some cases subsidiary
application required a direct statutory
indication, while in other cases it was
sufficient for the subsidiary application of the
norms of the Civil Code if there were gaps in

the legislation.

Another important innovation of the 1991
Principles was the statement—made for the
first time—that property relationships
regulated by civil law were characterized as
based on equality (Art.1, para.l). Also, there
was a change in the presumption concerning
personal non-property relationships not
connected with property relationships:
according to the 1961 Principles and, in their
wake, the 1964 Civil Code, civil law only
extended to such relationships in cases where
this was provided by law (Art.1, Principles;
Art.1, RF Civil Code); according to the new
Principles, such relationships were also to be
regulated by civil law in so far as the law did

not provide otherwise or it was not required

"I'pakaHCKOE  3aKOHOAATENBCTBO  HE
pacrpocTpaHsaeTcs Ha OTHOILICHUS
COOCTBEHHOCTH, OCHOBaHHbIE Ha
aJIMMUHACTPATUBHOM WJIM HMHOM ITyOJUYHOM
IIpaBe MOAYMHEHUS OJTHOM CTOPOHBI IPYroH, B
TOM YHCJIE HAJIOTOBBIE U JPyrue OIOJKETHBIE

oTHoIeHus |[...] "

B 10 e Bpemsa, B craree 1, nyHkre 3
MIOCTaBJIEHO yCIIOBUE:

" T'paxknaHckoe TpaBO NPHUMEHAETCS K
CEeMEMHBIM U TPYJAOBBIM OTHOIICHUSIM W
OTHOIIICHUSIM, KAacCarolUMMCsl HCIOJIb30BaHMS
MPUPOJIHBIX PECYPCOB U OXPaHbl OKPYKAIOIIEH
cpenbl, OOJAaIOIUMU  XapaKTEPUCTUKAMH,
yYKa3aHHBIMH B IIYHKTE | 3TOro MOJIOKEHUS,
KOrJa OTH OTHOUIICHUS HE PEryIupyrTCcs
COOTBETCTBEHHO CEMEWHBIM WJIM TPYIAOBBIM
3aKOHOAATEIbCTBOM HMJIM 3aKOHOJIaTE€JIbCTBOM

10 BOIIpOCaM HCIIOJIb30BaHHA TPUPOAHBIX

PECYPCOB M OXPaHbI OKPYKArOLIEn cpenl .

CoOOTBETCTBEHHO, CyOCUIMApHOE TPUMEHEHHE
HOPM TPaXXIaHCKOT O rnpasa CTaJIo
YHUBEPCAJIbHBIM C TOM JIMIIb PAa3HULIEH, YTO B
HEKOTOPBIX cIiyvasx cyOcuIMapHoro
npuUMEHEHUsT TpeOyeTcss TPsIMOE yKa3aHUe
3aKOHOM, B TO BpPEMs KakK B JIPYTHX CIydasx
JIOCTATOYHO JOTIOJHUTEIBHOTO MPUMEHEHUS
HOPM TPAXKIAHCKOTO KOJEKCa, €CIIM UMEIOTCSA

HpO6CHLI B 3aKOHOJAaTCIBbCTBCE.
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by the nature of the personal non-property

relationship concerned

Property relationships based on

administrative power and subordination
remained outside the scope of civil law; fiscal
and budgetary legal relationships were
mentioned only as examples of such

relationships.

Finally, the following was of great
importance: civil law could be extended to
certain relationships based on administrative
This
proclaimed for the first time in the Principles

(and the Civil Code), although the legislator

power and subordination. was

had practiced this extension before.

Article 407 of the 1922 Civil Code did, in
fact, refer to an obligation to compensate
damages for harm caused by administrative
authorities—at least if this had been provided

specifically by law.

‘Eme oaHuM  Ba)XHBIM  HOBOBBEJICHUEM

[TpunuunoB 1991 roma cranmo caenaHHoOe

BIICPBBIC 3asBJICHUE 0 TOM, 41O
MMYIIECTBEHHBIC OTHOIICHHS, PETYINPyEMbIC
OBLIH

IrpaXaaHCKUM 3aKOHOJAaTCIbCTBOM,

OXapakTEpU30BaHbl KAaK OCHOBaHHbIE Ha
paBeHctBe (cr.l, myHkr 1). Kpome Toro,
IPOU30LI0 H3MEHEHUE B NPE3yMILUU B
OTHOLIECHUM  JIMYHBIX  HEHMYIIECTBEHHBIX
OTHOLIEHUH, HE CBSI3aHHBIX C OTHOUIEHUSIMU
COOCTBEHHOCTH: B COOTBETCTBUH C
[Ipuauunamu 1961 wu, Bciex 3a HuUMU, C

I'paxkmanckum  komexkcom 1964 ropa,
rPaXIAHCKOE TMPABO PACHPOCTpAHSIETCA Ha
TaKue OTHOIICHHUS TOJIbKO B TEX Clyyasx,
KOrJa 3TO MPEayCMOTPEHO 3akoHOM (cT.l,
npuHuuUnbl, cT.1, ['paxxnanckuii koaekc PD)2;
B COOTBETCTBHMU C HOBBIMU 3aKOHAMH, TaKHe
OTHOILIEHUS] TaKXe JOJIKHBI PETYIUPOBATHCS
rpaXIaHCKUM TPABOM IMOCTOJBKY, MOCKOJIBKY
3aKOH HE MpEeAyCMaTPUBAET UHOTO HIIA 3TOTO
TpeOyer

HC JIMYHBIX

npupoa

HCMMYIICCTBCHHLBIX OTHOILICHUH.

OtHouieHust cOOCTBEHHOCTH, OCHOBAaHHBIC Ha
aIMUHUCTPATUBHON BJIACTH W TOJYHMHEHMUS,
OCTaBaIMCh BHE C(ephbl TPaXKTAHCKOTO MPaBa;
HAJIOTOBBIE M OIOJKETHBIC MPABOOTHOIICHUS
OBLITM YIIOMSIHYTHI JIUIITH B KA4€CTBE MPUMEPOB

TaKUX OTHOIIICHUM.
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Such legislation was, for instance, the decree
of the Central Executive Committee and the
Council of People’s Commissars of the
RSFSR of 28 March 1927, which constituted
a comprehensive law on requisition and
confiscation,14 or the decree of the same
bodies of 16 January 1928 “On Liability for
Losses caused by Intervention of State
Organs in the Activities of Co-Operative

Organizations”.

But already in Article 446 of the 1964 Civil
Code, at least with regard to harm caused to
citizens by administrative officials, such
liability—within the framework of civil
law—was presumed and consequently arose
always, except in cases especially provided

by law.

The 1994 Russian Civil Code was drafted and
adopted in a period in which ideological
limitations were definitively laid aside,
including those concerning the division of
law into public and private spheres. It is no
coincidence that, precisely in this period,
there was a clear renaissance of the concept

of private law. A significant role in this

W, nakoHen,  OoJiblllo€ 3HAYEHUE HUMETIO
CIemyIolee: TPakIaHCKOe MPAaBO MOXKET OBITh
pacCHIMPEHO Il ONPEeJEICHHBIX OTHOIICHUH,
OCHOBAaHHBIX HAa aIMUHUCTPATUBHOHN BJIACTH U
cyoopauHammu. ITO OBLIO TPOBO3TJIAIICHO
OcHoBax

BIIEPBBIE B (u  T'paxmanckom

KOI[CKCC), XO0TA 3aKOHOOAaTCJIb paHbLIC

IMPUMCHNII Ha ITPAKTUKE 5TO paCIIUPCHUC.

Cratps 407 I'paxxnanckoro komaekca 1922 rona
, N0 CyTH, OTHOCWIAaCh K OOS3aHHOCTH
BO3MECTUTh YyHIepO 3a Bpend, NMPUYMHEHHBIN
aJIMUHHCTPATUBHBIMU OpPTraHaMH, IO KpauHEU
€clii  3TO  OBLIO

Mmepe, PETyCMOTPEHO

KOHKPCETHO 3aKOHOM.

TakuM 3aKOHOMPOEKTOM ObLIO, HaImpuMeEp,
[ToctanoBnenue [HenTpanpHOrO

HUcnonaurenpuoro Komurera u  CoBerta
Haponueix Komuccapos PCOCP ot 28 mapra
1927,  xoTopoe  MpEACTaBIsIO  coOOoM
BCCOOBEMITIONIMK 3aKOH O PEKBU3HUIMH H
KoH(puckaruu, 14 WM MOCTaHOBJICHUE OJHUX
U TeX ke opraHoB oT 16 sHBaps 1928 "OO6
OTBETCTBEHHOCTH 3a YOBITKH, NMPUYNHECHHBIC
BMEIIATEILCTBOM T'OCYJIApCTBEHHBIX OPTaHOB
B JIeSITEIbHOCTD KOOTIEPaTUBHBIX

opra"nuzanun’.

Ho yxe B crarbe 446 rpaxaaHCKOro Kojekca
1964 rona, no kpaiiHed Mepe, B OTHOIICHUU
Bpeaa,

MMPUINHCHHOT O rpaxxagaHam
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process was played by Professor Alekseev.
Apart from other things, he was closely
involved in the setting up of the Research
Center for Private Law, which headed the
preparatory work on the new Civil Code of

the Russian Federation.

aJIMUHHACTPATHUBHBIMU JOJKHOCTHBIMU
JUIIAMU, TaKasi OTBETCTBEHHOCTh, B Mpeenax
paMOK TpakJIaHCKOTO TIpaBa, MpeArnoarainach,
M, CIeJO0BaTelIbHO, BO3HHKalda BCEraa, 3a
HCKJIIOUYEHUEM CJIy4aes, 0oco0o

MpCaAyCMOTPCHHBIX 3daKOHOM.

Pycckuii I'paxmanckuii komekc 1994 Obln
pa3paboTaH M MPUHSAT B MEPUOJ, B KOTOPOM
UJICOJIOTUYECKUE OTpaHUYCHHUS ObLITH
OKOHYATEJIHLHO YOpaHbI, B TOM YHCJI€ T€, YTO
KacaJIuCh pasneneHus npaBa B
rocyJapcTBeHHOM © dYacTHOM cdepax. He
CIy4alHO, 4YTO HWMEHHO B OJTOT IIE€PUOA
HACTYIUJIO OTYETIIMBOE BO3POXKICHUE
KOHIICTII[MM YaCTHOTO TpaBa. 3HAYUTEIbHYIO
poJib B 3TOM IIpollecce Urpaer mnpodeccopa
AnekceeB. [lomuMo Bcero mpodero, oH ObLI
TECHO CBsI3aH €  CO3JJaHMEM  Hay4dHO-
UCCIIE0BATENbCKOTO LIEHTPa YaCTHOIO MpaBa,
KOTOPBIM  BO3TJIABISLI  MOATOTOBUTEIBHYIO
paboTy mo HoBoMy ['paxkgaHCKOMY KOJEKCY

Poccuiickon @enepanum.
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